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Solves the case quickly
Anthony 92 (Robert A., Foundation Professor of Law – George Mason University School of Law, “Interpretive Rules, Policy Statements, Guidances, Manuals, And The Like -- Should Federal Agencies Use Them To Bind The Public?”, Duke Law Journal, June, 41 Duke L.J. 1311, Lexis)
[bookmark: 8331-1364][bookmark: r311][bookmark: r312][bookmark: r313][bookmark: 8331-1365][bookmark: r314]
General knowledge of normal bureaucratic behavior permits us to postulate a basic general proposition about how nonlegislative guidance documents are administered by the agencies' own staffs, especially in the  [*1364]  field: Staff members acting upon matters to which the guidance documents pertain will routinely and indeed automatically apply those documents, rather than considering their policy afresh before deciding whether to apply them. Staffers generally will not feel free to question the stated policies, and will not in practice do so.  Staff members, including the most conscientious, have every incentive to act in this fashion. To accept the agency guidance as conclusive is the quick and simple thing to do, and leaves staff members relatively invulnerable to criticism. By contrast, to treat the document as tentative, and therefore as subject to reconsideration upon the request of affected parties, would demand more time and effort, and would expose staff members to disapproval for departing from established positions. And treating the matter as a settled part of the operational routine is more comfortable for staff members than having to consider the policy anew each time it is to be applied.  Circumstances of course vary in our complicated government. Some nonlegislative policy documents may be framed in general language that is not capable of regularized application, and some may make it clear that the guidance is tentative only. But otherwise, I suspect that the above observations hold true in the great majority of cases. And I suspect that they hold true whether or not the agency 311 intended its document to bind the staff. 312 Indeed, although the agency may protest otherwise, it can often be quite clear that its nonlegislative document was intended to control the staff's basis for decision. 313 But even if the document was intended merely to guide, the tendencies mentioned are likely  [*1365]  to harden it into a rigidly applied rule, with the effect of binding private parties. 314
No one will see the difference. The real world consequence is identical.
Boer 99 (Tom J., Attorney – U.S. Environmental Protection Agency and JD – George Washington University Law School, “Review Of Interpretive Rules And Policy Statements Under Judicial Review Provisions Such As Rcra Section 7006(A)(1)”, Boston College Environmental Affairs Law Review, Spring, 26 B.C. Envtl. Aff. L. Rev. 519, Lexis)

n43 See, e.g., Asimow, supra note 19, at 383-84. Although the theoretical difference between the legal effect of legislative and nonlegislative rules is clear, the practical line-drawing problem has proved difficult for a number of reasons. The most important reason for the haziness of the distinction is that the practical impact of either type of rule on the members of the public is the same. Most members of the public assume that all agency rules are valid, correct, and unalterable. Consequently, most people attempt to conform to them rather than to mount costly, time consuming, and usually futile challenges. Although legislative and nonlegislative rules are conceptually distinct and although their legal effect is profoundly different, the real-world consequences are usually identical.



A2 Uncertainty 

Generates an economic incentive to break the regulation 
Dortch 10 (Marlene, Federal Communications Commission, http://ecfsdocs.fcc.gov/filings/2010/05/12/6015601834.html)
A policy of forbidding a utility to include an adequately deterrent penalty provision in a pole attachment agreement not only undermines safety and reliability, but is also economically inefficient, contrary to competitive parity because it creates an incentive to seek an illegal windfall. A communications attacher that is willing to violate the law does not pay the appropriate regulated rates for its pole attachments and thereby gains a competitive advantage over law-abiding competitors. A lack of adequate deterrence of “free rider” conduct is also unjust and unreasonable. The Pole Attachment Act requires the Commission to ensure that pole attachment rates, terms, and conditions are just and reasonable. Under the “just and reasonable” standard, an agency is required to consider the interests of the utility.71 A rate, term or condition that is confiscatory is unjust and unreasonable. The Commission therefore has an obligation to ensure that it does not allow a confiscation to take place by preventing a utility to deter theft, conversion, and trespass by unauthorized attachers. The purpose of a penalty is to deter unlawful behavior from occurring in the first place, and not to provide a revenue stream for utility. If the penalty is large enough, the attacher does not have an economic incentive to violate the Commission’s notice regulations or applicable safety requirements. Lower penalties may be appropriate in cases where the attacher cooperates with the utility. All penalties should be distinct from and additional to any ascertainable amounts of back rent due
Memos have a practical binding effect that mandates implementation and sends a signal of the plan
Anthony 98 (Robert A., Foundation Professor of Law – George Mason University School of Law, “Unlegislated Compulsion: How Federal Agency Guidelines Threaten Your Liberty”, Cato Policy Analysis No. 312, 8-11, http://www.cato.org/pubs/pas/pa312.html)

[bookmark: 1a][bookmark: 2a][bookmark: 3a][bookmark: 4a][bookmark: 5a][bookmark: 6a][bookmark: 7a][bookmark: 8a][bookmark: 9a][bookmark: 10a][bookmark: 11a][bookmark: 12a][bookmark: 13a][bookmark: 14a][bookmark: 15a][bookmark: 16a][bookmark: 17a][bookmark: 18a][bookmark: 19a][bookmark: 20a][bookmark: 21a][bookmark: 22a]All too often, though, agencies try to lay down binding rules without observing the procedures required by Congress. Those are called "nonlegislative rules." Agencies put forth memoranda, circulars, bulletins, guidance, manuals, press releases, policy statements, staff instructions, and similar informal documents. Even though those documents do not have legally binding effect, they have practical binding effect whenever the agencies use them to establish criteria that affect the rights and obligations of private persons. Except to the extent that such documents merely interpret existing law, it is improper to impose them with binding effect. Indeed, it is nothing short of autocratic or despotic for officials to take the unauthorized action of placing obligations on citizens without honoring the procedural requirements. The courts should strike down such actions, which have no place in our system of limited government under the rule of law.  Introduction  Can a federal agency official decree that low areas like those on your land are "wetlands," which you cannot develop without a hard-to-get permit? Or declare that, if you try to see a particular doctor of your choice and pay her yourself, the doctor could be penalized under Medicare? Or establish a "model," based on worst-case assumptions, for predicting contamination from regulated waste?  The laying down of law like that should be done by the persons designated for that purpose by Article I of the Constitution, the people's representatives in Congress, the branch vested by the Constitution with "all legislative powers herein granted."  But Congress, abetted by the Supreme Court, has promoted the vast exercise of legislative authority by unelected agencies. If that sort of thing is to be tolerated, it is essential that procedures be implemented to contain the harm that agency officials can do. That is, some means by which federal agencies and officials attempt to lay down rules with binding effect are more undemocratic than others. Rulemaking that complies with congressional authorizations and procedural mandates is least injurious to our democratic system. Rulemaking done otherwise can be autocracy and even tyranny. Indeed, when government officials announce new rules purporting to tell citizens what they can and cannot do--in a bulletin or a memorandum, for example--without acting within the authorizations and procedures specified by Congress, that is the stuff of dictatorship. A system in which officials freely imposed unlegislated or unauthorized rules through informal documents would be nothing short of despotism.  An indispensable element of a good government for America--one that affirms democracy and rejects dictatorship--is the foundational norm that officials cannot issue decrees without legislative authority.[1] That proposition lies near the heart of our freedoms. It marks a boundary between liberty and oppression. It is a vital element in our civil liberties. The Courts: Our Bulwark against Agency Overreaching It falls primarily to the courts, exercising their power to review agency actions, to ensure that the agencies do it right.  This paper will show how the courts can protect citizens against the agency practice of attempting to impose practically binding rules without observing the statutory procedural requirements for imposing binding rules. It also will show how the courts should limit the effects that agencies may legitimately give to documents that are not issued in accordance with those requirements.  Congress in the Administrative Procedure Act of 1946 established procedures that an agency must follow to promulgate binding rules and regulations on subjects within the area delegated to it by statute.[2] Those procedures, usually called "legislative rulemaking procedures," ordinarily require published notice and opportunity for public comment, followed by agency deliberation and explanation and publication of the final rule in the Federal Register. Sometimes an agency's authorizing statute specifies additional or different rulemaking procedures, but the APA pattern is the norm.[3]  If an agency follows the required procedures, and acts within the subject area in which it possesses statutory power to make rules, it is entitled to enforce the resulting rules, subject to certain judicial checks as described below. That is because the agency has acted under the lawmaking authority delegated to it by Congress and has observed the rulemaking procedures set down by Congress. It has legislated new rules.  Such lawmaking by agencies is distinctly a second best to legislation by the people's elected representatives in Congress. It bureaucratically rather than democratically imposes compulsion or mandatory standards on the people. And while those agency processes for developing rules involve some roughly democratic elements--including open notice, limited participation by interested members of the public, responsible agency deliberation and explanation, and official publication--they should be clearly seen for what they are: lawmaking by other than the people's lawmakers.  Congress has built up a habit of delegating large chunks of its constitutionally entrusted lawmaking power to federal agencies. The pernicious result is to vest legislative authority in the hands of unelected administrators, who often brandish enforcement authority and wield adjudicative power as well. The protection of the separation of powers--a centerpiece of our Constitution--is debilitated. Regrettably, the Supreme Court has not read the Constitution as placing any substantial curbs on this congressional bad habit. As a result, delegations have become pandemic across government, and the exercise of legislative powers so delegated fills hundreds of volumes in the Code of Federal Regulations.  Because legislative power has been so copiously transferred to federal agencies, people who would protect freedom must work to guard citizens against the anti-democratic tendencies that arise from delegation to unelected officials. We must ensure that the exercise of delegated legislative power is least offensive to our Constitution and laws.  Delegated power, it is vital to remember, is in all cases limited by the statutes conferring it. [4] An agency of the government cannot announce actions that legally bind citizens unless Congress by statute has delegated it the authority to do so. Nor may it bind citizens if it fails to observe procedures required by statute.  We must look to the courts to be the citizen's protectors against actions that reach beyond an agency's legitimate powers--either with regard to the subject matter covered or with regard to the procedures by which the agency has acted. And it must also be the courts that protect against actions that an agency attempts to apply with more binding force than it has the statutory power to impose. Through rigorous judicial review--available to combat improper agency actions--the courts can ameliorate the undemocratic doctrine that allows Congress to delegate legislative power to unelected agencies.  Manifestly, the citizen's protection relies heavily on having judges who will faithfully apply the law that limits the agencies, rather than judges who reflexively approve restrictive agency actions regardless of their basic legality in order to support results they find politically congenial. At bottom, we have no choice but to assume that our judges will be faithful, and therefore that the judicial system will in fact check and deter unauthorized agency encroachments on the people's freedoms. Ways the Courts Test Agency Actions  The courts' touchstone for protecting the citizenry is a simple one: agencies may affect persons only to the extent authorized by the Constitution and acts of Congress. Especially must that be true where agencies purport to act upon the rights and obligations of citizens with binding legal effect or with binding practical effect.  Application of that simple precept is, however, complicated. It is complex because there are so many varieties of actions and documents by which agencies try to affect citizens' conduct. The determination of congressional authority in most cases involves a close analysis of the APA as applied in the setting of the agency action or document in question.  A valuable starting place is the realization that the bestowal of statutory authority over a general subject area does not empower the agency to take action regarding that subject in any way it chooses. The APA constrains the agency in three major ways, enforced by the courts through their review of the agency's actions. [5]  First, obviously, the agency must stay within those aspects of the subject area with which it is specifically authorized to deal by statute.[6] Each statute authorizing agency action explicitly or implicitly sets outer limits on the agency's authority.  Second, agency actions, to be valid, must satisfy further substantive conditions. In general terms, the agency action must be reasonable, in that its policy has sufficient factual support[7] and is not "arbitrary, capricious [or] an abuse of discretion."[8] Although the courts' review under those standards is enormously important in discouraging poorly supported agency issuances, it is not the main focus of our attention here.  Of principal importance for this paper is the third category of review standards, those governing the ways in which an agency acts procedurally.[9] It is an essential part of our liberty that agencies, when they impose obligations or standards on private persons, act only through procedures and in forms prescribed by Congress.  That may seem an elementary proposition, and indeed it is. Even though Congress established the normally required procedures in the APA, a tremendous thicket of confusion has arisen about the ways agencies act and about the effect their actions have on private persons and organizations. True, the law often is difficult to apply in specific cases. That makes it all the more important that there be great clarity about the governing procedural concepts, so that they may be applied with precision to particular cases and people can know where they stand.  Informal Agency Documents Purporting to Lay Down Rules  Agency regulations promulgated in accordance with legislative rulemaking procedural requirements will be upheld by the courts, provided that they are consistent with the relevant statutes and are not factually unsupported or otherwise unreasonable. Those are called "legislative rules" and are binding on the public.[10]  But what about "nonlegislative rules"--the primary focus of this paper--that myriad of other agency documents that are not promulgated through legislative rulemaking procedures?[11] May the agencies make the public adhere to "rules" set forth in guidances or memoranda or interpretations or manuals or bulletins or press releases or policy statements or Dear Colleague letters or enforcement guidelines or models or questions-and-answers or action levels or staff instructions or advisory opinions or other such informal documents?  Not only do those multifarious documents come in a variety of formats, they also can issue from an assortment of agency officials, at headquarters or agency field offices, and at levels high or low. One study listed 52 "levels of government," from secretary and deputy secretary down through assistant subdivision director and branch chief. [12] Informal agency documents can potentially be issued at any of those levels, and nobody is necessarily in charge. Only a tiny fraction of those documents is published in the Federal Register. The original northern spotted owl guidelines, for example, were merely photocopies of typewritten or word-processed pages, made available to interested persons by a regional office. [13] In the usual situation, the mere act of issuing documents like those is not improper. The concern arises from the use that the agencies try to make of such documents, especially in imposing effects upon private parties. As we shall see, the ways in which agencies can legitimately use such documents are limited.  Can agencies treat such documents as binding in enforcement actions or in granting or denying approvals? That is, even though nonlegislative rules by definition do not have the force of law and therefore are not legally binding, can agencies give them practical binding effect by applying them regularly, as fixed criteria, in enforcement or approval proceedings? May an agency tell an applicant that to avoid enforcement action or to gain approval he or she must comply with a given nonlegislative guidance or memorandum or bulletin?  With one exception, the answer to those questions is, and should be, no. Although agencies often try to give binding effect to such unlegislated documents, they are not entitled to do so and the courts should stop them. The exception is for documents that interpret; as explained below, it is not procedurally improper for an agency to try to give them practical binding effect, even though the documents cannot legally bind the courts or the public.  To allow binding rules to be issued in informal documents would remove the incentive for agencies to observe the legislative procedural requirements laid down by Congress. That is true even though the informal documents would have only a practical binding effect rather than the force of law. An agency could accomplish just as stringent and effective a regime of regulation through guidances and memoranda as it could by using the more laborious notice-and-comment procedures set by the APA. The agency would avoid the challenge of allowing public participation and building a worthy rulemaking record that those procedures entail, and the accompanying delay. Regulation would become not only far less disciplined but vastly easier. The temptation to overregulate, and to regulate without balanced information and consideration, would be hard for agencies to resist. The adverse impact upon the liberties of citizens and upon the economy would be incalculable.  Again, in our system of limited government, citizens should not be affected by the federal government beyond the extent authorized by the Constitution and acts of Congress. Freedom from being bound by unlegislated documents issued by unelected agency officials is a basic American liberty.  To understand how the courts should protect that liberty, we must now turn to the complex work of classifying agency actions and documents in accordance with the APA's taxonomy and identifying the standards by which the courts should judge agency actions and documents. Some Central Legal Distinctions Concerning Agency Rules  As stated above, legislative rules are those promulgated in accordance with statutory requirements for establishing rules carrying the force of law. They have legal binding effect.  Rules not so promulgated are nonlegislative rules. This latter category includes documents of any degree of informality that purport to have general applicability and that implement, interpret, or prescribe law or policy.[14] Within the realm of nonlegislative rules, those that actually interpret existing statutes or regulations are called interpretive rules.[15] Nonlegislative rules that do not interpret are policy statements, regardless of how they are titled or characterized by the agency.  A central concern of this paper is that agencies often try to give such nonlegislative rules practical binding effect by using them to establish fixed criteria that the agency will consistently enforce.  The APA contains an exemption from its notice-and-comment legislative rulemaking requirements for interpretive rules and policy statements. [16] But this does not mean that documents that come under the exemption can be used by agencies to bind the public. To the contrary, as will be explained, policy statements may not be used to bind, either legally or as a practical matter. Interpretive rules cannot be used to bind legally and can be used to bind practically to only a limited extent.  Policy statements that attempt to impose practical binding effect should be invalidated by the courts on procedural grounds, for failure to observe required legislative rulemaking procedures. Interpretive rules that attempt to impose practical binding effect should not be invalidated on procedural grounds, but should be invalidated whenever the courts disagree with the interpretations they contain.  Those propositions result from the courts' application of the APA in their review of agency actions. Policy Statements (Documents That Do Not Interpret)  If an agency issues a (noninterpretive) guidance, memorandum, manual, bulletin, or like document with the intent of binding the public, or with the effect of binding the public, the courts will strike it down for nonobservance of legislative rulemaking requirements. Such court actions are fairly numerous, [17] but undoubtedly they deal with only a small part of the manifestly widespread agency misuse of those documents. Here are just a few of those cases:  Through a manual rather than a legislative rule, the Bureau of Indian Affairs denied general assistance to full-blooded unassimilated Indians who lived near the reservation but not on it. The Supreme Court held that the secretary's failure to treat that eligibility requirement as a "legislative-type rule, render[ed] it ineffective." [18]  An owner sought to fill portions of real property for building development. Under the Clean Water Act, dredged or fill material is a pollutant, which may be placed in "navigable waters" only by permit from the Corps of Engineers. The Corps asserted jurisdiction over the land in question on the basis of a memorandum issued by its deputy director. The memorandum declared that isolated waters usable as habitat for migratory birds were "navigable waters." Conceivably that document could have been treated as an interpretation of the term "navigable waters," albeit a stupefyingly strained one. But the court treated it as noninterpretive and, finding that it was intended to be binding, set it aside for failure to observe APA rulemaking procedures.[19]  A demonstrator in Lafayette Park in front of the White House was criminally prosecuted for violating "conditions" restricting storage of property in the park. Because the document setting forth the conditions was not part of the properly promulgated Park Service regulations, the appeals court held it to be "null and void" and reversed the conviction. [20] The administrator of the Occupational Safety and Health Administration issued a nonlegislative document that would charge employers with discrimination unless they paid wages to union representatives who accompanied OSHA personnel conducting inspections of the employers' premises. The appeals court scathingly denounced that "high-handed rulemaking" as "offensive to our basic notions of democratic government." [21] Assuredly it was that. Examples could readily be multiplied. Rather often, agencies try to use informal documents to create practically binding new law on the cheap, gambling that affected persons will not take them to court. An applicant for a permit or for a benefit or other approval might well deem it impolitic to sue an agency that possesses the power to deny its pending application or a future one. Thus, the agency may be able to issue an effectively binding document and get away with it. Nevertheless, where the agency has not followed the procedures required by Congress, it has no more authority to impose its will than would a bullying stranger.  There is a proper and indeed often valuable role for the agency policy statement: as an expression of the agency's tentative position that does not purport to be binding. By setting forth its current thinking about the position it expects to take in the future, the agency provides useful guidance to staff and the affected public. But the indispensable condition is that the agency must maintain an "open mind," [22] so that affected persons, before the policy is applied to them, can have a meaningful opportunity to challenge the policy and make a case for an alternative or modified position or for abandonment of the position already tentatively stated. The agency should keep itself prepared to fundamentally rethink and revise its position, not merely to consider exceptions or waivers. Where the agency does those things, its policy statement may lawfully be issued without observance of APA notice-and-comment procedures. Such a policy statement comes within the exemption for "general statements of policy" in the APA's rulemaking provision, while a policy statement that the agency treats as binding does not.  


CP implementation is sufficiently certain for investors
Anthony 98 (Robert A., Foundation Professor of Law – George Mason University School of Law, “Unlegislated Compulsion: How Federal Agency Guidelines Threaten Your Liberty”, Cato Policy Analysis No. 312, 8-11, http://www.cato.org/publications/policy-analysis/unlegislated-compulsion-how-federal-agency-guidelines-threaten-liberty)
All too often, though, agencies try to lay down binding rules without observing the procedures required by Congress. Those are called "nonlegislative rules." Agencies put forth memoranda, circulars, bulletins, guidance, manuals, press releases, policy statements, staff instructions, and similar informal documents. Even though those documents do not have legally binding effect, they have practical binding effect whenever the agencies use them to establish criteria that affect the rights and obligations of private persons. Except to the extent that such documents merely interpret existing law, it is improper to impose them with binding effect. Indeed, it is nothing short of autocratic or despotic for officials to take the unauthorized action of placing obligations on citizens without honoring the procedural requirements. The courts should strike down such actions, which have no place in our system of limited government under the rule of law.


2NC – Theory 

Key to education --- rule-making is a core issue --- that’s Hunnicutt --- essential to learning --- especially on this topic
Spence 4 (Dr. Matthew, Ph.D. in International Relations – Oxford University and JD – Yale University, “Policy Coherence and Incoherence: The Domestic Politics of American Democracy Promotion”, 10-5, http://iis-db.stanford.edu/pubs/20741/Spence-_CDDRL_10-4_draf1.pdf)

Comparing American and European approaches to democracy promotion requires defining what American democracy promotion entails. It is an elusive task. In the 1990s, for example, some twenty-three different departments and independent agencies of the U.S. government carried out programs to promote political and economic change in the former Soviet Union.
Around the world, U.S. government efforts to promote democracy involve far more than self-defined “democracy assistance” programs administered by USAID, or the familiar cast of American diplomats overseas.
In fact, a host of less expected players — such as the Pentagon, Treasury Department, and individual Congressmen — devote millions of dollars and countless man-hours to promoting internal political change abroad. It is too simplistic to say that only USAID cares about democracy, and the Pentagon worries only about weapons. Yet evaluations of American democracy promotion efforts often give scant attention to the complex interaction of various arms of the U.S. government. Discussing the “American approach” to democracy promotion risks implicitly assuming the U.S. government is a rational, unified actor that is implementing a single, internally coherent democracy promotion policy. To the contrary, the American government does not have one democracy promotion policy or strategy, but rather several policies, which interact in complex and often unexpected ways. That is, several different bureaucratic actors within the U.S. government promote democracy using different strategies, resources, tools, and levels of coordination.
In short, this paper argues that it is difficult to understand the effects of American democracy promotion abroad without examining the bureaucratic context from which the policy emerges at home. Which actors within the U.S. government are involved in promoting political and economic change abroad? What strategies and conceptual models guide them? What tools and resources do they bring to bear? How does the interaction of American bureaucratic politics affect the impact of American democracy promotion? Articulating this mix of goals, strategies, and resources helps explain incoherent patterns of outcomes on the ground.

Tons of literature exists
Raso 10 (Connor R., JD – Yale Law School and Ph.D. in Political Science – Stanford University, “Strategic or Sincere? Analyzing Agency Use of Guidance Documents”, The Yale Law Journal, January, 119 Yale L.J. 782, Lexis)
[bookmark: 8071-786]
Scholars and policymakers alike have devoted increasing attention to a seemingly obscure question: do federal agencies improperly issue "guidance documents" 1 in place of legally binding "legislative rules" on a widespread basis? 2 This attention has been motivated by concern that agencies frequently use guidance documents to avoid procedures 3 intended both to facilitate public participation in the regulatory process and to enable the elected branches of government to monitor agencies more easily. 4 The scope of this loophole is potentially vast. Guidance documents greatly outnumber legislative rules, 5  [*786]  which in turn are approximately ten times more common than enacted legislation. 6 As a result, agency use of guidance documents is an important issue in administrative law. This Note provides the first large-scale empirical analysis of this issue, probing newly available data to determine whether agencies commonly issue guidance to avoid the notice and comment process.
Guidance documents are key debates in the lit
Raso 2010 [Connor N. J.D., Yale Law School expected 2010; Ph.D., Stanford University Department of Political Science expected 2010 “Note: Strategic or Sincere? Analyzing Agency Use of Guidance Documents” The Yale Law Journal January, 119 Yale L.J. 782]
Scholars and policymakers alike have devoted increasing attention to a seemingly obscure question: do federal agencies improperly issue "guidance documents" 1 in place of legally binding "legislative rules" on a widespread basis? 2 This attention has been motivated by concern that agencies frequently use guidance documents to avoid procedures 3 intended both to facilitate public participation in the regulatory process and to enable the elected branches of government to monitor agencies more easily. 4 The scope of this loophole is potentially vast. Guidance documents greatly outnumber legislative rules, 5  [*786]  which in turn are approximately ten times more common than enacted legislation. 6 As a result, agency use of guidance documents is an important issue in administrative law. This Note provides the first large-scale empirical analysis of this issue, probing newly available data to determine whether agencies commonly issue guidance to avoid the notice and comment process.
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Guidance documents are meaningfully distinct from rulemaking
Raso 2010 [Connor N. J.D., Yale Law School expected 2010; Ph.D., Stanford University Department of Political Science expected 2010 “Note: Strategic or Sincere? Analyzing Agency Use of Guidance Documents” The Yale Law Journal January, 119 Yale L.J. 782]
The term "guidance document" suggests a wide variety of regulatory materials. Examples of such materials include general agency interpretations of existing legislative rules, statements outlining how an agency intends to regulate an evolving policy area, training manuals written for internal agency staff, compliance guides directed to the general public, advisory opinions tailored to individual case facts, and memoranda from agency leaders providing direction to agency staff members. As these examples suggest, agencies use guidance documents both to manage internal operations and to communicate with outside parties. "Legislative rules" 13 are the administrative equivalent of public laws passed by Congress. Like public laws, legislative rules are legally binding, generally applicable, and nonretroactive. 14 Before issuing a legislative rule under the Administrative Procedures Act's (APA) informal rulemaking process, agencies are required to provide notice of the proposed text and to accept public comments. 15 Agencies must also complete a number of lesser-known procedural requirements before issuing a legislative rule. 16 Guidance documents are not subject to any of these requirements, however. 17
Competes - policy statements do not make law - they’re legally distinct from the plan because they’re only position-taking
Koch 5 (Charles H. Jr., Professor of Law – William and Mary School of Law, “Policymaking by the Administrative Judiciary”, Alabama Law Review, Spring, 56 Ala. L. Rev. 693, Lexis)
Such policy pronouncements are distinct from policy statements which do not purport to be made from delegated authority and consequently do not carry the force of law. 107 Though several terms can be used to describe these pronouncements, this Article will collectively call them "nonlegislative" rules. 108 Nonlegislative rules are a categorically different type of pronouncement from legislative rules, and this difference should be reflected in the weight given by an agency's adjudicators. 109 A nonlegislative rule is a device for announcing policy. 110 They are intended to disclose the agency's views and offer guidance regarding agency law. 111 Thus, an agency must  [*716]  obey these pronouncements as well as legislative rules unless a deviation can be justified. 112
Memos aren’t law. “Practical effect” is irrelevant from a legal standpoint.
Hunnicutt 99 (James, JD – Boston College Law School, “Another Reason to Reform the Federal Regulatory System: Agencies' Treating Nonlegislative Rules as Binding Law”, Boston College Law Review, December, 41 B.C. L. Rev 153, Lexis)

1.  Factors Distinguishing Nonlegislative from Legislative Rules
[bookmark: T77][bookmark: T78]To distinguish whether a rule is nonlegislative or legislative, courts consider whether the rule is “substantive” in nature.77 If a rule has substantive effects, it should have been promulgated as a legislative rule, and therefore, the agency should have performed notice-and-comment to create it.78 The courts have examined the following factors:
[bookmark: T79]Nonlegislative rules do not create law, while legislative rules may impose or remove legal rights and obligations or produce other significant effects on private parties.79
[bookmark: T80]If evidence shows an agency intended for a rule to have substantive effects or to legally bind the public, then it is probably a legislative rule.80
[bookmark: P166][bookmark: T81]Nonlegislative rules leave agency decisionmakers free to exercise discretion, while legislative rules constrain agency discretion.81
[bookmark: T82]Nonlegislative rules employ tentative language, such as “may,” while legislative rules use mandatory language, such as “will.”82
[bookmark: T83]Agencies should publish legislative rules in the Federal Register, whereas agencies need not publish nonlegislative rules.83
[bookmark: T84]An agency’s contention that a rule is nonlegislative shall carry some weight, but will not be dispositive in a court’s determination whether or not the rule should have been subjected to notice-and-comment rulemaking.84
[bookmark: P167][bookmark: T85][*PG167]Interpretative rules interpret law while legislative rules create law.85
[bookmark: T86]General statements of policy operate prospectively and speak to future contingencies, but legislative rules have immediate impacts.86
[bookmark: T87]Rules of agency organization apply only to internal agency machinations.87
[bookmark: T88][bookmark: T89][bookmark: T90][bookmark: P168][bookmark: T91][bookmark: T92][bookmark: T93]The United States Court of Appeals for the District of Columbia Circuit considered several of these factors in 1987, in Community Nutrition Institute v. Young, where the court held that certain rules which the FDA had labeled as nonlegislative were actually substantive, and thus should have been adopted as legislative rules.88 The court found the rules to be substantive because they imposed immediate legal obligations on food producers, they constrained agency discretion and the FDA had referred to them as having the force of law.89 The Community Nutrition Institute (“CNI”), a public interest group, and other public interest organizations, brought action against the Commissioner of the FDA for granting “action levels” the force and effect of law, even though the FDA produced them without conducting notice-and-comment process.90 The FDA had been initiating enforcement proceedings against food producers if their goods exhibited levels of aflatoxins—unavoidable contaminants found in foods such as corn—[*PG168]greater than the action levels.91 Concerned that the action levels were too low and failed to adequately protect public health, the CNI contended that the action levels should have been adopted only after following notice-and-comment procedures.92 The FDA argued the action levels fell within the nonlegislative rule exception of � 553(b)(A).93
[bookmark: T94][bookmark: T95][bookmark: T96][bookmark: T97][bookmark: T98][bookmark: T99][bookmark: T100][bookmark: T101]The court reasoned that the rule establishing the action levels used mandatory language and created immediate and binding effects.94 Specifically, the rules declared that if a food product met an action level, the food “will be deemed” to be contaminated.95 Also, the court found it compelling that the FDA had occasionally intimated that action levels established binding norms.96 The FDA would not initiate enforcement proceedings against food producers that had amounts of contamination less than the action levels.97 Thus, the court held that the action levels constrained agency discretion.98 Also, the court found that the rules were substantive because the FDA required food producers to seek exemptions to the action levels.99 The court found that if private parties must obtain exemptions to circumvent an agency’s rules, then the agency intends for those rules to be substantive.100 Therefore, the court held that the action levels were substantive and should have been produced only after notice-and-comment, and thus were invalid.101
[bookmark: BKMRK8][bookmark: P169][*PG169]2.  Some Courts Still Use “Substantial Impact” as a Factor
[bookmark: T102][bookmark: T103][bookmark: T104][bookmark: T105]Some courts—including the Fourth and Fifth Circuits—use “substantial impact” as a factor to determine whether a rule should have been promulgated following notice-and-comment procedure.102 If a rule has a substantial impact on private parties, then it is a legislative rule.103 The courts do not provide extensive explanation as to what qualifies as “substantial impact,” but the case law suggests that if a rule imposes upon private parties dramatic economic changes, the rule has a substantial impact.104 Since the Supreme Court’s decision in Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council in 1978, however, the test has fallen into disfavor and most courts ignore it.105
[bookmark: BKMRK9]3.  The “Public Good” Should Not Be a Factor
[bookmark: P170][bookmark: T106][bookmark: T107][bookmark: T108][bookmark: T109][bookmark: T110][bookmark: T111][bookmark: T112]Litigants have argued that public policy should enter into courts’ decision-making, but courts generally rule only on process and do not [*PG170]incorporate the “public good” into their analyses.106 Most courts rule that they have only the authority to review whether agencies followed prescribed procedures and whether agencies violated the law, but not whether agencies have formulated flawed opinions.107 An agency is, ideally, composed of experts in the particular field over which it regulates, and a judge is, ideally, an expert in the field of law.108 In principle, judges do not substitute agency thinking with their own opinions.109 Instead, courts generally review agency process, not agency judgment.110 Hence, courts tend to analyze the agency’s procedure rather than the real world policy effects of agency judgment.111 As a result, the duty to provide for the public good remains with Congress and the agencies.112
[bookmark: BKMRK10]II.  The Legal Effects of Rules
[bookmark: T113][bookmark: T114][bookmark: T115][bookmark: T116]Depending on whether a rule is adopted with or without notice-and-comment process, the rule will have different legal effects.113 Legislative rules produced after notice-and-comment procedures constitute substantive law and legally bind both agencies and private parties in future legal and administrative proceedings.114 Conversely, nonlegislative rules generally may not have binding legal effects.115 Nonlegislative rules, however, sometimes have practical legal effects.116

The plan’s language means it must be Congress ---
It says “Federal Government” --- which means all branches
Cunningham 97 
(Representative, H.R. 123 Jan 7th – “Bill Emerson English Language Empowerment Act of 1997,” 105th Congress, 1st Session, http://www.humnet.ucla.edu/humnet/linguistics/people/grads/macswan/hr123.htm)

`Sec. 163. Official Federal Government activities in English `(a) CONDUCT OF BUSINESS- Representatives of the Federal Government shall conduct its official business in English. `(b) DENIAL OF SERVICES- No person shall be denied services, assistance, or facilities, directly or indirectly provided by the Federal Government solely because the person communicates in English. `(c) ENTITLEMENT- Every person in the United States is entitled— `(1) to communicate with representatives of the Federal Government in English; `(2) to receive information from or contribute information to the Federal Government in English; and `(3) to be informed of or be subject to official orders in English. `Sec. 164. Standing `A person injured by a violation of this chapter may in a civil action (including an action under chapter 151 of title 28) obtain appropriate relief. `Sec. 165. Reform of naturalization requirements `(a) FLUENCY- It has been the longstanding national belief that full citizenship in the United States requires fluency in English. English is the language of opportunity for all immigrants to take their rightful place in society in the United States. `(b) CEREMONIES- All authorized officials shall conduct all naturalization ceremonies entirely in English. `Sec. 166. Application `Except as otherwise provided in this chapter, the provisions of this chapter shall supersede any existing Federal law that contravenes such provisions (such as by requiring the use of a language other than English for official business of the Federal Government). `Sec. 167. Rule of construction `Nothing in this chapter shall be construed— `(1) to prohibit a Member of Congress or an employee or official of the Federal Government, while performing official business, from communicating orally with another person in a language other than English; `(2) to limit the preservation or use of Native Alaskan or Native American languages (as defined in the Native American Languages Act); `(3) to discriminate against or restrict the rights of any individual in the country; and `(4) to discourage or prevent the use of languages other than English in any nonofficial capacity. `Sec. 168. Affirmation of constitutional protections `Nothing in this chapter shall be construed to be inconsistent with the Constitution of the United States. `Sec. 169. Definitions `For purposes of this chapter: `(1) FEDERAL GOVERNMENT- The term `Federal Government' means all branches of the national Government and all employees and officials of the national Government while performing official business. 

This specifically includes Congress
U.S. Code 11
(Title 38, Part III, Chapter 43, Subchapter I, § 4303, “Definitions,” http://www.law.cornell.edu/uscode/us
code38/usc_sec_38_00004303----000-.html)

 (6) The term “Federal Government” includes any Federal executive agency, the legislative branch of the United States, and the judicial branch of the United States.

This isn’t nit-picking --- it’s the only grammatical interpretation of the plan
Hurford 94
Linguistics Professor at Edinburgh, 94 (James R., General Linguistics Professor at the University of Edinburgh, Grammar: A Student’s Guide, “Singular”, p. 224)

Singular Explanation A singular noun or pronoun in a language typically refers to just one thing or person, or to a mass of stuff, rather than to a collection of things or people. Other nouns which occur in the same grammatical patterns as typical singular nouns may be classified as grammatically singular. Examples    Some singular nouns in English are waiter, inability, objection, cat, frostbite, garlic, refusal, gatepost, liair and region. The English personal pronouns I, he. she and it are singular. Contrasts    Singular contrasts with plural. A word cannot simultaneously be both singular and plural. Relationships Singular and plural in a language belong to its system of number. It is common in languages for singular to be the unmarked member of the system, and for plural nouns to have some special marker, such as a suffix; this is true of English, where, for instance, the noun dog is singular, and its plural is formed by adding an ~s. The singular is rarely formed by adding something in this way. The basic parts of speech to which singular applies are nouns and pronouns; other parts of speech or word-classes may be marked as singular by agreement with a singular noun or pronoun. In English, only verbs and demonstratives show this agreement; this and that are singular demonstratives, and is and was are forms of the verb be which show singular agreement. Among the nouns, mass nouns are always singular. So we may say This stuff is sticky and That wine tastes of bananas. Count nouns show the distinction between singular and plural. Thus we have singular/plural pairs such as tree/trees, diagram/diagrams and burial/burials. Proper names are almost always singular. Even proper names formed from plural common nouns, such as the United States, tend to be singular, as in The United States is ready to defend its vital interests. 
 “Resolved” is definite.
Dictionary.com 06 (http://dictionary.reference.com/browse/Resolved, verb)

to come to a definite or earnest decision about; determine (to do something): I have resolved that I shall live to the full.

 “Should” is immediate and mandatory.
SUMMER ‘94 (Justice, Oklahoma City Supreme Court, http://www.oscn.net/applications/oscn/DeliverDocument.asp?CIteID= 20287#marker3fn14)

The legal question to be resolved by the court is whether the word “should” 13 in the May 18 order connotes futurity or may be deemed a ruling in praesenti.14 The answer to this query is not to be divined from rules of grammar;15 it must be governed by the age-old practice culture of legal professionals and its immemorial language usage.  To determine if the omission (from the critical May 18 entry) of the turgid phrase, “and the same hereby is”,(1) makes it an in futuro ruling – i.e., an expression of what the judge will or would do at a later stage – or (2) constitutes an in in praesenti resolution of a disputed law issue, the trial judge’s intent must be garnered from the four corners of the entire record.16  Nisi prius orders should be so construed as to give effect to every words and ever part of the text, with a view to carrying out the evident intent of the judge’s direction. 17 The order’s language ought not to be considered abstractly.  The actual meaning intended by the document’s signatory should be derived from the context in which the phrase to be interpreted is used. 18 When applied to the May 18 memorial, these told canons impel my conclusion that the judge doubtless intended his ruling as an in praesenti resolution of Dollarsaver’s quest for judgment n.o.v. Approval of all counsel plainly appears on the face of the critical May 18 entry which is [885 P.2d 1358] signed by the judge. 19 True minutes20 of a court neither call for nor bear the approval of the parties’ counsel nor the judge’s signature.  To reject out of hand the view that in this context “should” is impliedly followed by the customary, “and the same hereby is”, makes the court once again revert to medieval notions of ritualistic formalism now so thoroughly condemned in national jurisprudence and long abandoned by the statutory policy of this State.  IV Conclusion Nisi prius judgments and orders should be construed in the manner which gives effect and meaning to the complete substance of the memorial.  When a judge-signed direction is capable of two interpretations, one of which would make it a valid part of the record proper and the other would render it a meaningless exercise in futility, the adoption of the former interpretation is this court’s due.  A rule – that on direct appeal views as fatal to the order’s efficacy the mere omission from the journal entry of a long and customarily implied phrase, i.e., “and the same hereby is” – is soon likely to drift into the body of principles which govern the facial validity of judgments.  This development would make judicial acts acutely vulnerable to collateral attack for the most trivial reasons and tend to undermine the stability of titles or other adjudicated rights.  It is obvious the trial judge intended his May 18 memorial to be an in praesenti order overruling Dollarsaver’s motion for judgment n.o.v. It is hence that memorial, and not the later June 2 entry, which triggered appeal time in this case.  Because the petition in errir was not filed within 20 days of May 18, the appeal it untimely.  I would hence sustain the appellee’s motion to dismiss.21 Footnotes: 1 The pertinent terms of the memorial of May 18, 1993 are: IN THE DISTRICT COURT OF BRYAN COUNTRY, STATE OF OKLAHOMA COURT MINUTE /18/93 No. C-91-223 After having heard and considered arguments of counsel in support of and in opposition to the motions of the Defendant for judgement N.O.V. and a new trial, the Court finds that the motions should be overruled.  Approved as to form: /s/ Ken Rainbolt /s/ Austin R. Deaton, Jr. /s/ Don Michael Haggerty /s/ Rocky L. Powers Judge 2 The turgid phrase – “should be and the same hereby is” – is a tautological absurdity.  This is so because “should” is synonymous with ought or must and is in itself sufficient to effect an inpraesenti ruling – one that is couched in “a present indicative synonymous with ought.”  See infra note 15.3 Carter v. Carter, Okl., 783 P.2d 969, 970 (1989); Horizons, Inc. v. Keo Leasing Co., Okl., 681 P.2d 757, 759 (1984); Amarex, Inc. v. Baker, Okl., 655 P.2d 1040, 1043 (1983); Knell v. Burnes, Okl., 645 P.2d 471, 473 (1982); Prock v. District Court of Pittsburgh County, Okl., 630 P.2d 772, 775 (1981); Harry v. Hertzler, 185 Okl., 151, P.2d 656, 659 (1939); Ginn v. Knight, 106 Okl. 4, 232 P. 936, 937 (1925). 4 “Recordable” means that by force of 12 O.S. 1991 24 an instrument meeting that section’s criteria must be entered on or “recorded” in the court’s journal.  The clerk may “enter” only that which in “on file.”  The pertinent terms of 12 O.S. 1991 24 are: “Upon the journal record required to be kept by the clerk of the district court in civil cases…shall be termed copies of the following instruments on file” 1. All items of process by which the court acquired jurisdiction of the person of each defendant in the case; and 2. All instruments filed in the case that bear the signature of the end judge and specify clearly the relief granted or order made.” [Emphasis added.] 5 See 12 O.S. 1991 1116 which states in pertinent part: “Every direction of a court of judge made or entered in writing, and not included in a judgment is an order.” [Emphasis added.] 6 The pertinent terms of 12 O.S. 1993 696 3, effective October 1, 1993, are: “A. Judgments, decrees and appealable orders that are filed with the clerk of the court shall contain: 1. A caption setting forth the name of the court, the names and designation of the parties, the file number of the case and the title of the instrument; 2. A statement of the disposition of the action, proceeding, or motion, including a statement of the relief awarded to a party or parties and the liabilities and obligations imposed on the other party or parties; 3. The signature and title of the court;…”7 The court holds that the May 18 memorial’s recital that “the Court finds that the motions should be overruled” is a “finding” and not a ruling.  In its pure form, a finding is generally not effective as an order or judgment.  See, e.g., Tillman v. Tillman, 199 Okl. 130, 184 P.2d 784 (1947), cited in the court’s opinion. 8 When ruling upon a motion for judgment n.o.v. the court must take into account all the evidence favorable to the party against whom the motion is directed and disregard all conflicting evidence favorable to the movant.  If the court should concluded that the motion is sustainable, it must hold, as a matter of law, that there is an entire absence of proof tending to show a right to recover. See Austin v. Wilkerson, Inc., Okl., 519 P.2d 899, 903 (1974). 9 See Bullard v. Grisham Const. Co., Okl., 660 P.2d 1045, 1047 (1983), where this court reviewed a trial judge’s “findings of fact”, perceived as a basis for his ruling on a motion for judgment in n.o.v. (in the face of a defendant’s reliance on plaintiff’s contributory negligence).  These judicial findings were held impermissible as an invasion of the providence of the jury proscribed by OKLA. CONST. ART, 23 6 Id. At 1048.  10 Everyday courthouse parlance does not always distinguish between a judge’s “finding”, which denotes nisi prius resolution of face issues, and “ruling” or “conclusion of law”.  The latter resolves disputed issues of law.  In practice usage members of the bench and bar often confuse what the judge “finds” with what the official “concludes”, i.e., resolves as a legal matter.  11 See Fowler v. Thomsen, 68 Neb. 578, 94 N.W. 810, 811-12 (1903), where the court determined a ruling that “[1] find from the bill of particulars that there is due the plantiff the sum of…” was a judgment  and not a finding.  In reaching its conclusion the court reasoned that “[e]ffect must be given to the entire in the docket according to the manifest intention of the justice in making them.” Id., 94 N.W. at 811.  12 When the language of a judgment is susceptible of two interpretations, that which makes it correct and valid is preferred to one that would render it erroneous.  Hale v. Independent Powder Co., 46 Okl. 135, 148 P. 715, 716 (1915); Sharp v. McColm, 79 Kan. 772, 101 P. 659, 662 (1909); Clay v. Hildebrand, 34 Kan. 694, 9 P. 466, 470 (1886); see also 1 A.C. FREEMAN LAW OF JUDGMENTS 76 (5th ed. 1925). 13 “Should” not only is used as a “present indicative” synonymous with ought but also is the past tense of “shall” with various shades of meaning not always to analyze.  See 57 C.J. Shall 9, Judgments 121 (1932). O. JESPERSEN, GROWTH AND STRUCTURE OF THE ENGLISH LANGUAGE (1984); St. Louis & S.F.R. Co. v. Brown, 45 Okl. 143,144 P. 1075, 1080-81 (1914). For a more detailed explanation, see the Partridge quotation infra note 15.  Certain contexts mandate a construction of the term “should” as more than merely indicating preference or desirability.  Brown, supra at 1080-1081 (jury instructions stating that jurors “should” reduce the amount of damages in proportion to the amount of contributory negligence of the plaintiff was held to imply an obligation and to be more than advisory; Carrrigan v. California Horse Racing Board, 60 Wash. App. 79, 802 P.2d 813 (1990) (one of the Rules of Appellate Procedure requiring that a party “should devote a section of the brief to the request for the fee and expenses” was interpreted to mean that a party under an obligation to included the requested segment); State v. Rack, 318 S.W.2d 211, 215 (Mo. 1958) (“should” would mean the same as “shall” or “must” when used in an instruction to the jury which tells the triers they “should disregard false testimony”).  14 In praesenti means literally “at the present time.” BLACK’S LAW DICTIONARY 792 (6th Ed. 1990). In legal parlance the phrase denotes that which in law is presently or immediately effective, as opposed to something that will or would become effective in the future [in futurol].  See Van Wyck v. Knevals, 106 U.S. 360, 365, 1 S.Ct. 336, 337, 27 L.Ed. 201 (1882).  
“Substantial” requires legal effect
Words and Phrases 64 (40W&P 759)

The words" outward, open, actual, visible, substantial, and exclusive," in connection with a change of possession, mean substantially the same thing. They mean not concealed; not hidden; exposed to view; free from concealment, dissimulation, reserve, or disguise; in full existence; denoting that which not merely can be, but is opposed to potential, apparent, constructive, and imaginary; veritable; genuine; certain: absolute: real at present time, as a matter of fact, not merely nominal; opposed to form; actually existing; true; not including, admitting, or pertaining to any others; undivided; sole; opposed to inclusive.

They sever certainty – the counterplan issues a guidance document as opposed to mandating legislation
Hunnicutt 1999 [James JD – Boston College Law School “NOTE: Another Reason to Reform the Federal Regulatory System: Agencies' Treating Nonlegislative Rules as Binding Law” Boston College Law Review December, 41 B.C. L. Rev 153]
To distinguish whether a rule is nonlegislative or legislative, courts consider whether the rule is "substantive" in nature. 77 If a rule has substantive effects, it should have been promulgated as a legislative rule, and therefore, the agency should have performed notice-and-comment to create it. 78 The courts have examined the following factors: * Nonlegislative rules do not create law, while legislative rules may impose or remove legal rights and obligations or produce other significant effects on private parties. 79 * If evidence shows an agency intended for a rule to have substantive effects or to legally bind the public, then it is probably a legislative rule. 80 [*166] * Nonlegislative rules leave agency decisionmakers free to exercise discretion, while legislative rules constrain agency discretion. 81 * Nonlegislative rules employ tentative language, such as "may," while legislative rules use mandatory language, such as "will." 82 * Agencies should publish legislative rules in the Federal Register, whereas agencies need not publish nonlegislative rules. 83 * An agency's contention that a rule is nonlegislative shall carry some weight, but will not be dispositive in a court's determination whether or not the rule should have been subjected to notice-and-comment rulemaking. 84 [*167] * Interpretative rules interpret law while legislative rules create law. 85 * General statements of policy operate prospectively and speak to future contingencies, but legislative rules have immediate impacts. 86 * Rules of agency organization apply only to internal agency machinations. 87 The United States Court of Appeals for the District of Columbia Circuit considered several of these factors in 1987, in Community Nutrition Institute v. Young, where the court held that certain rules which the FDA had labeled as nonlegislative were actually substantive, and thus should have been adopted as legislative rules. 88 The court found the rules to be substantive because they imposed immediate legal obligations on food producers, they constrained agency discretion and the FDA had referred to them as having the force of law. 89 The Community Nutrition Institute ("CNI"), a public interest group, and other public interest organizations, brought action against the Commissioner of the FDA for granting "action levels" the force and effect of law, even though the FDA produced them without conducting notice-and-comment process. 90 The FDA had been initiating enforcement proceedings against food producers if their goods exhibited levels of aflatoxins--unavoidable contaminants found in foods such as corn--greater [*168] than the action levels. 91 Concerned that the action levels were too low and failed to adequately protect public health, the CNI contended that the action levels should have been adopted only after following notice-and-comment procedures. 92 The FDA argued the action levels fell within the nonlegislative rule exception of § 553(b)(A). 93 The court reasoned that the rule establishing the action levels used mandatory language and created immediate and binding effects. 94 Specifically, the rules declared that if a food product met an action level, the food "will be deemed" to be contaminated. 95 Also, the court found it compelling that the FDA had occasionally intimated that action levels established binding norms. 96 The FDA would not initiate enforcement proceedings against food producers that had amounts of contamination less than the action levels. 97 Thus, the court held that the action levels constrained agency discretion. 98 Also, the court found that the rules were substantive because the FDA required food producers to seek exemptions to the action levels. 99 The court found that if private parties must obtain exemptions to circumvent an agency's rules, then the agency intends for those rules to be substantive. 100 Therefore, the court held that the action levels were substantive and should have been produced only after notice-and-comment, and thus were invalid. 101 [*169] 2. Some Courts Still Use "Substantial Impact" as a Factor Some courts--including the Fourth and Fifth Circuits--use "substantial impact" as a factor to determine whether a rule should have been promulgated following notice-and-comment procedure. 102 If a rule has a substantial impact on private parties, then it is a legislative rule. 103 The courts do not provide extensive explanation as to what qualifies as "substantial impact," but the case law suggests that if a rule imposes upon private parties dramatic economic changes, the rule has a substantial impact. 104 Since the Supreme Court's decision in Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council in 1978, however, the test has fallen into disfavor and most courts ignore it. 105 3. The "Public Good" Should Not Be a Factor Litigants have argued that public policy should enter into courts' decision-making, but courts generally rule only on process and do not [*170] incorporate the "public good" into their analyses. 106 Most courts rule that they have only the authority to review whether agencies followed prescribed procedures and whether agencies violated the law, but not whether agencies have formulated flawed opinions. 107 An agency is, ideally, composed of experts in the particular field over which it regulates, and a judge is, ideally, an expert in the field of law. 108 In principle, judges do not substitute agency thinking with their own opinions. 109 Instead, courts generally review agency process, not agency judgment. 110 Hence, courts tend to analyze the agency's procedure rather than the real world policy effects of agency judgment. 111 As a result, the duty to provide for the public good remains with Congress and the agencies. 112 II. THE LEGAL EFFECTS OF RULES Depending on whether a rule is adopted with or without notice-and-comment process, the rule will have different legal effects. 113 Legislative rules produced after notice-and-comment procedures constitute substantive law and legally bind both agencies and private parties in future legal and administrative proceedings. 114 Conversely, nonlegislative rules generally may not have binding legal effects. 115 Nonlegislative rules, however, sometimes have practical legal effects. 116



A2 Links to Politics (Elections Version)
The President and Congress won’t know about the CP - especially true in divided government
Raso 2010 [Connor N. J.D., Yale Law School expected 2010; Ph.D., Stanford University Department of Political Science expected 2010 “Note: Strategic or Sincere? Analyzing Agency Use of Guidance Documents” The Yale Law Journal January, 119 Yale L.J. 782]
Agency leaders facing a Congress and President in agreement on their issue area have a relatively simple means of minimizing political pressure: obey their political principals. This is not to suggest that agencies hold no discretion during unified government. 100 Nonetheless, agencies hold greater slack when Congress and the President are divided. This situation is more likely when different political parties control the two branches. 101 Such division increases the cost of issuing a legislative rule. By contrast, a guidance document is less likely to draw the attention of Congress and the President because it is exempt from the numerous procedural requirements that alert the political branches to agency rulemakings. 102 In short, this Note argues that the advantage of avoiding this attention increases when Congress and the President are divided because the agency cannot please both of its superiors.

Their evidence doesn’t apply ----- CP prevents interest groups from alerting the public and stops Congressional scrutiny
Hamilton and Schroeder, 94  
James T. Hamilton and Christopher H. Schroeder,,Assistant Professor of Public Policy, Economics, and Political Science, Duke University. Professor of Law, Duke University School of Law.Law and Contemporary Problems, Vol. 57, No. 2, Regulating Regulation: The Political Economy of Administrative Procedures and Regulatory Instruments: [Part 2] (Spring, 1994)

3. As the regulatory costs imposed on parties increase, the more likely the parties will resist and, hence, the more likely the agency is to use informal rulemaking. Industry interest groups may attempt to weaken costly formal rules by commenting on them during the formal rulemaking process or by challenging them in court. Similarly, environmentalists may attempt to strengthen provisions through submissions and court challenges. Regulatory costs for industry include expenditures arising from compliance and enforcement actions, while costs for environmentalists may relate to the potential environmental damages posed by the activity regulated. The more at stake for regulated parties and other intervenors, the more likely the agency may be to issue the rule informally. Issuing a costly rule through the informal process has several advantages for the agency: it makes input from interest groups less likely than under the formal process; reduces the ease with which Congress may monitor agency performance and hence lessens the ability of interest groups to "pull the fire alarm" on agency actions; lessens the probability that an interest group will be able to challenge the rule in court as informal rules lack the long administrative records of formally published rules; and enables the agency to alter costs of compliance for particular parties since informal rules may be applied with more discretion than formal rules.



[bookmark: _Toc335780832]Solvency – Prices – 2NC
Supply glut and prices key- not regs
Nelder, 12 -- Smart Planet energy analyst and consultant
(Chris, "The Siren song of LNG exports," Smart Planet, 1-25-12, www.smartplanet.com/blog/energy-futurist/the-siren-song-of-lng-exports/313, accessed 6-9-12, mss)
	
We also know, as I detailed last month, that “dry” gas production is a currently a money-losing enterprise for all but the most productive, least expensive operations. Operators need $8-9 per thousand cubic feet (mcf) to break even, but their own drilling frenzy has caused prices to sink well below that threshold. Henry Hub spot now stands at just $2.40/mcf as of this writing, a 23 percent decline in five weeks. Last week futures fell to $2.32, their lowest level since 2002, although they have since rebounded to $2.57. This is death for producers, particularly the ones that took on a great deal of debt to continue drilling. Top shale gas producer Chesapeake, heavily laden with debt, finally said uncle on Monday when it announced that it would slash its production by 500 million cubic feet, or about 8 percent, effective immediately. If nearly everyone is producing gas at a loss, then Chesapeake’s move should be a harbinger of what’s to come: declining gas production as producers move to plays rich in higher-value natural gas liquids, and cut back on pure dry gas production.
Prices too low because of supply glut
Anthony, 12 -- Seeking Alpha staff 
(Mark, "The Real Natural Gas Production Curtailment," Seeking Alpha, 9-16-12, seekingalpha.com/article/869681-the-real-natural-gas-production-curtailment, accessed 9-19-12, mss)

Investors in coal (KOL) and natural gas (UNG) sectors watch supply and demand in U.S. natural gas (or NG) closely. The over-supply of NG resulted in decade-low NG prices and suppressed coal prices as well, as some coal demand in the power sector switched to NG. People believe that as the current NG price is far below profitability, NG producers would slow down well drilling and curtail production. That happens in every sector: if producers cannot make profits, they must either cut productions or ultimately go out of business.
Prices key- best data proves
Anthony, 12 -- Seeking Alpha staff 
(Mark, "The Real Natural Gas Production Curtailment," Seeking Alpha, 9-16-12, seekingalpha.com/article/869681-the-real-natural-gas-production-curtailment, accessed 9-19-12, mss)


Looking at NG production numbers from EIA, you might get confused. There are the Gross Withdrawals, the Marketed Production and the Dry Production. Read the EIA terminology. I believe that monitoring the raw data of gross withdrawal from the wells is more accurate in telling the real trend of production decline. Let me plot out the data of both the gross withdrawals and the dry productions, as well as a percentage ratio of the two: The above is the chart of NG daily gross withdrawals. It shows a clear decline in 2012 due to reduced drilling. The above is the dry production, which people watch more closely. The decline in 2012 is much less clear. It looks more like a flat line. The percentages of dry productions divided by gross withdrawals, as shown above, tells the real story of the seeming flat dry production. As shown, the percentage changes seasonally. The percentages are lower in winter months, meaning you get less dry production for the same amount of gross withdrawal. But in the summer, especially in July and August, the percentages are higher. The seasonal change suggests it is probably related to temperature. I have an explanation. The gas comes from deep underground where the temperature is higher. For each 1km depth, the temperature goes up by 25°C. When the gas first comes out, the volume of the gas measures higher because the gas is hot. As it cools down to ground temperature after initial processing, the volume is lower. The first volume measured is the gross withdrawal number. The second measurement, after the processing, is the dry production. Assuming the average temperature is 26°C in the summer and 12°C in the winter, the volume of the gas would expand by 4.9% in the summer versus the winter. In 2011, the dry production percentage went from 79.2% to 83%, up 4.8%. That matches my estimate. Conclusion and Implication to Investors The conclusion is that the dry production number is probably biased by the fluctuation of the ground temperature, thus it is not a good indicator of the actual production decline. The number is bloated in the summer due to higher ground temperature. My suspicion is supported by the fact that NG turbines seem to run at less energy efficiency in the summer than in the winter. See column M in the data table in my previous article. The NG turbines work just fine, but there is 5% less gas in each cubic feet of volume as the temperature is higher in the summer versus the winter. The seasonal change, as I have shown, is as much as 5%. The 5% is NOT pocket change. At 480 BCF/week NG supply, a 5% bias in the data means the difference of 24 BCF in weekly storage injection. Investors would freak out when their projections were off by 2 BCF when the number is released by EIA on each Thursday. So we should watch the gross withdrawal numbers for a better sign of NG production decline. From January to June of 2012, the gross withdrawal dropped by 2.723%. Annualized, the drop rate was 6.4%. That is quite significant. Moreover, as seen in the chart, the gross withdrawal has gone from rapid growth from July to November of 2011, to steady decline from January to June of 2012. So there is real NG production being cut. The glut in NG storage dropped from 1000 BCF early in the year, to just 284 BCF above the 5-year average today. The glut is now only 1.18% of the annual NG dry production. It should be gone soon. Things are looking good for the investors in the coal and NG sectors. The current coal price is just around the threshold of profitability for coal producers. But the current NG price is way below cost for NG producers. As I emphasized repeatedly, investors should opt for coal producers, not NG producers. Coal is as important as NG for America's energy needs. Annual U.S. production of coal and NG contains roughly equal amounts of energy. However, the investment community gives more than $700B of market capital to the top 40 U.S. NG producers that are responsible for only 38% of U.S. NG production. Meanwhile, eight U.S. coal producers that are responsible for more than 2/3 of U.S. coal production are given only $16.44B of market capital. Investors have lopsided on NG vs. coal by a ratio of 75 to 1. This is one of the biggest investment mis-allocations in history. The eight US coal producers are: Peabody Energy (BTU), Alpha Natural Resources (ANR), Arch Coal (ACI), Cloud Peak Energy (CLD), James River Coal (JRCC), Walter Energy (WLT), Alliance Resources Operating Partners (ARLP) and Patriot Coal(PCXCQ.OB). I continue to urge people to invest in these great values in coal.
It will never be profitable- best data set proves
Anthony, 12 -- Seeking Alpha staff 
(Mark, "The Real Natural Gas Production Decline," Seeking Alpha, 9-18-12, seekingalpha.com/article/873141-the-real-natural-gas-production-decline, accessed 9-19-12, mss)

Let's crunch more numbers. SWN has the best Fayetteville assets in the industry combined with the lowest costs in gas drilling. If they can not make a profit there, no one can. Let me continue to assume SWN drill just enough wells to maintain flat production. It makes the calculation much easier. To maintain 1.95 BCF/day, SWN needs to drill 1.56 wells a day. For a 90 day quarter that's 140 wells needed. SWN drilled only 131 wells in Q2! That is not even enough to maintain flat production! Their production did increase in Q2 from Q1 because they drilled 146 wells in Q1, which comes to full quarter production in Q2. But in the long term, they must drill 140 wells a quarter to maintain production. SWN spent $635M on Fayetteville in Q2 and drilled 131 new wells. Not all money is spent on drilling, but it's all related to Fayette play. To keep drilling 140 wells per quarter, a rough estimate is SWN needs to spend proportionally more, at $678M per quarter. The expected NG production is 1.95 BCF/day times 90 days = 175.5 BCF. Not all the NG production belongs to SWN. Part of it belongs to operating partners and royalty owners. SWN owns roughly 70% of the production, or 123 BCF. This is the NG production SWN obtains, after spending $678M. So the break even NG price is $678M/123BCF = $5.51/mmBtu. But this is only part of the cost. We have not calculated the costs of exploration, finding and acquiring the assets, all the fees and taxes. When everything is counted, I think $8/mmBtu is the break even price. Implications for Energy Investors Many people criticized the NG industry for over-hyping of shale gas and over-estimating production and profitability potential. I showed easy methods to calculate the true decline of shale gas wells and the true EUR per well, based on actual SWN production data. You should be alarmed by these results. I continue to believe that NG prices are going a lot higher, and that coal prices are going a lot higher. However the coal sector stands to benefit most. Current coal prices are very close to the profitability threshold. More importantly, the sector is at such a huge discount, that the cyclic movement of this sector can bring huge profits soon. In contrast, the NG industry is in a looming disaster, as NG prices are far below what it takes for shale gas to be truly profitable. The shale gas hype will be proven to be one of the biggest mistakes in the history of energy investment. It is absurd that investors put 75 times more money in the NG sector, versus the coal sector. Such an extremely lopsided misplacement of investment does not happen very often. It happens because most people only read headline news and they all thought natural gas is cheap and abundant, and that coal is dead. This presents a huge opportunity for people willing to spend time to learn the facts so as to know better than the public. Once again, my advice is to get out of the NG sector and into coal.
[bookmark: _Toc337164519]History disproves effective deterrence 
Kober 10 - a research fellow in foreign policy studies at the Cato Institute (Stanley, June 13, “The Deterrence Illusion” http://www.cato.org/pub_display.php?pub_id=11898) 

The world at the beginning of the 21st century bears an eerie — and disquieting — resemblance to Europe at the beginning of the last century.
That was also an era of globalisation. New technologies for transportation and communication were transforming the world. Europeans had lived so long in peace that war seemed irrational. And they were right, up to a point.
The first world war was the product of a mode of rational thinking that went badly off course. The peace of Europe was based on security assurances. Germany was the protector of Austria-Hungary, and Russia was the protector of Serbia.
The prospect of escalation was supposed to prevent war, and it did — until, finally, it didn't. The Russians, who should have been deterred — they had suffered a terrible defeat at the hands of Japan just a few years before — decided they had to come to the support of their fellow Slavs.
As countries honoured their commitments, a system that was designed to prevent war instead widened it.
We have also been living in an age of globalisation, especially since the end of the cold war, but it too is increasingly being challenged.
And just like the situation at the beginning of the last century, deterrence is not working. Much is made, for example, of the North Atlantic Treaty Organisation (NATO) invoking Article V — the famous "three musketeers" pledge that an attack on one member is to be considered as an attack on all — following the terrorist attacks of September 11.
But the United States is the most powerful member of NATO by far. Indeed, in 2001, it was widely considered to be a hegemon, a hyperpower. Other countries wanted to be in NATO because they felt an American guarantee would provide security.
And yet it was the US that was attacked.
This failure of deterrence has not received the attention it deserves. It is, after all, not unique. The North Vietnamese were not deterred by the American guarantee to South Vietnam. Similarly, Hezbollah was not deterred in Lebanon in the 1980s, and American forces were assaulted in Somalia. What has been going wrong?
The successful deterrence of the superpowers during the cold war led to the belief that if such powerful countries could be deterred, then lesser powers should fall into line when confronted with an overwhelmingly powerful adversary.
It is plausible, but it may be too rational. For all their ideological differences, the US and the Soviet Union observed red lines during the cold war. There were crises — Berlin, Cuba, to name a couple — but these did not touch on emotional issues or vital interests, so that compromise and retreat were possible.
Indeed, what we may have missed in the west is the importance of retreat in Soviet ideology. "Victory is impossible unless [the revolutionary parties] have learned both how to attack and how to retreat properly," Lenin wrote in Left-Wing Communism: An Infantile Disorder. When the Soviets retreated, the US took the credit. Deterrence worked. But what if retreat was part of the plan all along?
What if, in other words, the Soviet Union was the exception rather than the rule?
That question is more urgent because, in the post-cold war world, the US has expanded its security guarantees, even as its enemies show they are not impressed.
The Iraqi insurgents were not intimidated by President Bush's challenge to "bring 'em on". The Taliban have made an extraordinary comeback from oblivion and show no respect for American power. North Korea is demonstrating increasing belligerence.
And yet the US keeps emphasising security through alliances. "We believe that there are certain commitments, as we saw in a bipartisan basis to NATO, that need to be embedded in the DNA of American foreign policy," secretary of state Hillary Clinton affirmed in introducing the new National Security Strategy.
But that was the reason the US was in Vietnam. It had a bipartisan commitment to South Vietnam under the Southeast Asia Treaty Organisation, reaffirmed through the Tonkin Gulf Resolution, which passed Congress with only two dissenting votes. It didn't work, and found its commitments were not embedded in its DNA. Americans turned against the war, Secretary Clinton among them.
The great powers could not guarantee peace in Europe a century ago, and the US could not guarantee it in Asia a half-century ago.

No impact to econ collapse; recession proves.
Barnett ‘9 (Thomas P.M. Barnett, senior managing director of Enterra Solutions LLC, “The New Rules: Security Remains Stable Amid Financial Crisis,” 8/25/2009, http://www.aprodex.com/the-new-rules--security-remains-stable-amid-financial-crisis-398-bl.aspx)

When the global financial crisis struck roughly a year ago, the blogosphere was ablaze with all sorts of scary predictions of, and commentary regarding, ensuing conflict and wars -- a rerun of the Great Depression leading to world war, as it were. Now, as global economic news brightens and recovery -- surprisingly led by China and emerging markets -- is the talk of the day, it's interesting to look back over the past year and realize how globalization's first truly worldwide recession has had virtually no impact whatsoever on the international security landscape. None of the more than three-dozen ongoing conflicts listed by GlobalSecurity.org can be clearly attributed to the global recession. 

Indeed, the last new entry (civil conflict between Hamas and Fatah in the Palestine) predates the economic crisis by a year, and three quarters of the chronic struggles began in the last century. Ditto for the 15 low-intensity conflicts listed by Wikipedia (where the latest entry is the Mexican "drug war" begun in 2006). Certainly, the Russia-Georgia conflict last August was specifically timed, but by most accounts the opening ceremony of the Beijing Olympics was the most important external trigger (followed by the U.S. presidential campaign) for that sudden spike in an almost two-decade long struggle between Georgia and its two breakaway regions. Looking over the various databases, then, we see a most familiar picture: the usual mix of civil conflicts, insurgencies, and liberation-themed terrorist movements. Besides the recent Russia-Georgia dust-up, the only two potential state-on-state wars (North v. South Korea, Israel v. Iran) are both tied to one side acquiring a nuclear weapon capacity -- a process wholly unrelated to global economic trends. And with the United States effectively tied down by its two ongoing major interventions (Iraq and Afghanistan-bleeding-into-Pakistan), our involvement elsewhere around the planet has been quite modest, both leading up to and following the onset of the economic crisis: e.g., the usual counter-drug efforts in Latin America, the usual military exercises with allies across Asia, mixing it up with pirates off Somalia's coast). Everywhere else we find serious instability we pretty much let it burn, occasionally pressing the Chinese -- unsuccessfully -- to do something. Our new Africa Command, for example, hasn't led us to anything beyond advising and training local forces. So, to sum up: * No significant uptick in mass violence or unrest (remember the smattering of urban riots last year in places like Greece, Moldova and Latvia?); * The usual frequency maintained in civil conflicts (in all the usual places); * Not a single state-on-state war directly caused (and no great-power-on-great-power crises even triggered); * No great improvement or disruption in great-power cooperation regarding the emergence of new nuclear powers (despite all that diplomacy); * A modest scaling back of international policing efforts by the system's acknowledged Leviathan power (inevitable given the strain); and * No serious efforts by any rising great power to challenge that Leviathan or supplant its role. (The worst things we can cite are Moscow's occasional deployments of strategic assets to the Western hemisphere and its weak efforts to outbid the United States on basing rights in Kyrgyzstan; but the best include China and India stepping up their aid and investments in Afghanistan and Iraq.) Sure, we've finally seen global defense spending surpass the previous world record set in the late 1980s, but even that's likely to wane given the stress on public budgets created by all this unprecedented "stimulus" spending. If anything, the friendly cooperation on such stimulus packaging was the most notable great-power dynamic caused by the crisis. Can we say that the world has suffered a distinct shift to political radicalism as a result of the economic crisis? Indeed, no. The world's major economies remain governed by center-left or center-right political factions that remain decidedly friendly to both markets and trade. In the short run, there were attempts across the board to insulate economies from immediate damage (in effect, as much protectionism as allowed under current trade rules), but there was no great slide into "trade wars." Instead, the World Trade Organization is functioning as it was designed to function, and regional efforts toward free-trade agreements have not slowed. Can we say Islamic radicalism was inflamed by the economic crisis? If it was, that shift was clearly overwhelmed by the Islamic world's growing disenchantment with the brutality displayed by violent extremist groups such as al-Qaida. And looking forward, austere economic times are just as likely to breed connecting evangelicalism as disconnecting fundamentalism. At the end of the day, the economic crisis did not prove to be sufficiently frightening to provoke major economies into establishing global regulatory schemes, even as it has sparked a spirited -- and much needed, as I argued last week -- discussion of the continuing viability of the U.S. dollar as the world's primary reserve currency. Naturally, plenty of experts and pundits have attached great significance to this debate, seeing in it the beginning of "economic warfare" and the like between "fading" America and "rising" China. And yet, in a world of globally integrated production chains and interconnected financial markets, such "diverging interests" hardly constitute signposts for wars up ahead. Frankly, I don't welcome a world in which America's fiscal profligacy goes undisciplined, so bring it on -- please! Add it all up and it's fair to say that this global financial crisis has proven the great resilience of America's post-World War II international liberal trade order.

History proves
Ferguson ‘6 (Niall, Professor of History – Harvard University, Foreign Affairs, 85(5), September / October, Lexis)

Nor can economic crises explain the bloodshed. What may be the most familiar causal chain in modern historiography links the Great Depression to the rise of fascism and the outbreak of World War II. But that simple story leaves too much out. Nazi Germany started the war in Europe only after its economy had recovered. Not all the countries affected by the Great Depression were taken over by fascist regimes, nor did all such regimes start wars of aggression. In fact, no general relationship between economics and conflict is discernible for the century as a whole. Some wars came after periods of growth, others were the causes rather than the consequences of economic catastrophe, and some severe economic crises were not followed by wars.



[bookmark: _Toc335780838]No Exports – 2NC

Takes a decade even if they solve
Romm, 12 – Climate Progress editor, Ph.D. in physics from MIT
(Joe, American Progress fellow, former acting assistant secretary of energy for energy efficiency and renewable energy, "Exporting Liquefied Natural Gas (LNG) Is Still Bad For The Climate — And A Very Poor Long-Term Investment," Think Progress, 8-16-12, thinkprogress.org/climate/2012/08/16/699601/exporting-liquefied-natural-gas-lng-bad-for-climate-poor-long-term-investment/?mobile=nc, accessed 8-16-12, mss)

The NY Times piece actually makes this odd argument on behalf of LNG exports: “It will take years before any export terminals are up and running — in the meantime, producers and regulators should strengthen safeguards so that gas is extracted safely.” But this is yet another reason why LNG exports make no sense. Why would we want to start massive exports of natural gas around the end of this decade, with costly new infrastructure that until mid-century?
Fees and price adjustments deter investment in exports- long term expectations are key and bleak
Denning, 12 -- Wall Street Journal staff 
(Liam, "Gas export profits might leak away," 8-12-12, www.theaustralian.com.au/business/wall-street-journal/gas-export-profits-might-leak-away/story-fnay3x58-1226449122081, accessed 8-16-12, mss)

THE latest free lunch being peddled involves exporting US natural gas. Don't be surprised if it evaporates. Headline US gas futures bounce around $3 per million British thermal units. Meanwhile, Japan imports liquefied natural gas, or LNG, for about $17. That spread is why companies such as Cheniere Energy are racing to build plants to export US gas. But if "$3 in, $17 out" sounds too good to be true, that is because it is. While the economics of exports can make sense, they are no slam-dunk. First, the actual cost of delivering US gas overseas would be much higher than $3. According to consultancy PFC Energy, a number of upward adjustments must be made. As the contract that Spain's Gas Natural Fenosa signed last year with Cheniere indicates, the buyer typically pays a premium over the market price of gas. This amount, say 15 per cent, covers the cost to the facility operator of gas lost during liquefaction. That takes the price to $3.45. Then you need to add on the fee for liquefaction, roughly $2.50 to $3. Shipping fees, meanwhile, range anywhere from about 85c to almost $2.80 depending on whether you're going to Europe or Asia and the route you take. Finally, in Europe the main competition is pipeline gas from places like Russia. So to be truly comparable, you must add in the cost of converting the LNG back to gas, perhaps another 40c. All in, therefore, at a $3 gas price, US LNG costs about $7.25 in Europe and $9.20 in Japan, using PFC's assumptions. Based on current prices, that still leaves a nice margin of about $5 in Europe and almost $8 in Japan. If that still looks like a no-brainer, you are forgetting one thing: time. The earliest the US is likely to start gas exports is in 2015. Moreover, contracts for capacity at LNG plants typically span 20 years. Long-term expectations are critical, therefore. US gas prices are expected to rise - in part because exports should help relieve the current supply glut. Futures for 2016 to 2020 average about $5 and analysts and producers assume long-term prices of $6 or more. Meanwhile, European and Asian gas prices are linked to that of oil. As a rule of thumb, oil-linked gas in Europe commands about 12 per cent of the quoted price of Brent crude; in Asia the ratio is about 15 per cent. Assuming $100 a barrel Brent crude long-term, this implies prices of $12 and $15 respectively. Suddenly, the margins drop to $1.30 and $2.34 for Europe and Japan, respectively. This is still positive, but much thinner. As Nikos Tsafos, gas specialist at PFC, puts it: "I don't need to mess with the model so much to make it not work." Push gas to $7 and Brent to $90 - more in line with historical price ratios - and both margins go negative. Indeed, Deutsche Bank sees no arbitrage opportunity for US LNG targeting the UK after 2016 based on current futures prices. Shipping and processing costs could rise. Oil and gas prices bounce around. And political opposition to gas exports, on the premise that they raise domestic energy prices, is a wild card. This won't prevent exports. But it limits the likely buyers of liquefaction capacity. Integrated global gas companies seeking to capitalise on short-term arbitrage opportunities, such as BG, are one small set. Utilities in uncompetitive markets where costs can more easily be passed on to consumers, such as in Asia, are another. Less than a decade ago, the energy world was abuzz with plans to dot the US coastline with gas import terminals in anticipation of steep declines in domestic output and rising prices. Today's excitable export enthusiasts would do well to recall how that one turned out.
Exports are self-defeating- the first wave would collapse the price differential and make it uneconomical
Levi, 12 -- CFR energy senior fellow 
(Michael, PhD in war studies from the University of London, Council on Foreign Relations Energy and the Environment senior fellow, Program on Energy Security and Climate Change director, "A Strategy for U.S. Natural Gas Exports," June, www.brookings.edu/~/media/research/files/papers/2012/6/13%20exports%20levi/06_exports_levi.pdf, accessed 8-16-12, mss)

The first way that prices could converge is through U.S. LNG exports, which could ultimately bring the various prices together, net of transport costs (including an indeterminate risk premium paid to investors in risky LNG projects). Indeed initial natural gas exports themselves will tend to shrink opportunities for subsequent exports. A recent DOE study projects that with moderate U.S. gas resources and twelve billion cubic feet a day of exports, U.S. benchmark prices would rise to more than $8 per thousand cubic feet by the middle of the next decade (EIA 2012c). When combined with the cost of moving natural gas from the United States to overseas markets, there is a strong chance that some exports would be unprofitable at that price. The same analysis found that if U.S. resources were lower than anticipated, prices could reach $14 per thousand cubic feet by 2020, making exports undoubtedly uneconomic at the margin. All that said, assuming U.S. LNG exports at the outset of this analysis would make no sense, since their very existence depends on the particular export policy that is adopted.
Comprehensive study proves
Levi, 12 -- CFR energy senior fellow 
(Michael, PhD in war studies from the University of London, Council on Foreign Relations Energy and the Environment senior fellow, Program on Energy Security and Climate Change director, "A Strategy for U.S. Natural Gas Exports," June, www.brookings.edu/~/media/research/files/papers/2012/6/13%20exports%20levi/06_exports_levi.pdf, accessed 8-16-12, mss)

It is far from clear that all or even most of this export volume would be used even if it were approved. A recent MIT study looked at nine scenarios for U.S. and world natural gas markets; none of them led to the emergence of significant U.S. natural gas exports, in large part because other lower cost producers undercut prices offered by the United States in distant markets (MIT 2011). Other forces, discussed in Chapter 2, could also lead global natural gas prices to converge even without U.S. exports, removing opportunities for economically attractive U.S. LNG sales. 
AND they can’t solve political barriers- resource nationalism means the US will cap exports
Jordan, 12 -- OurEnergyPolicy.org director 
(Matthew, Enthusiasm and Concern over Natural Gas Exports," OurEnergyPolicy.org, 6-8-12, www.ourenergypolicy.org/enthusiasm-and-concern-over-natural-gas-exports/, accessed 8-16-12, mss)

An interesting update on this issue: Analysts are predicting that industrial lobbying could lead to a cap on U.S. natural gas exports. Jayesh Parmar of Baringa told Reuters, “There is a lot of lobbying in the U.S. to limit LNG exports and to instead use the gas to allow the domestic industry to benefit from low energy prices.” Political risk consultancy Eurasia Group recently wrote “Resource nationalism is the biggest political risk to U.S. LNG (exports), with many opponents to exports concerned about the impact on domestic natural gas prices.”

2NC: Turns Chem Good
Expensive conventional feedstocks key to trigger renewable feedstocks development- rapidly solves their chem industry internal links
Pike Research, 11 
(Pike Research is a market research and consulting firm that provides in-depth analysis of global clean technology markets. The company’s research methodology combines supply-side industry analysis, end-user primary research and demand assessment, and deep examination of technology trends to provide a comprehensive view, "Green Chemicals Will Save Industry $65.5 Billion by 2020," www.pikeresearch.com/newsroom/green-chemicals-will-save-industry-65-5-billion-by-2020, 9-21-12, mss)

In the last decade there has been a great deal of activity in the development of renewable feedstocks for a variety of chemical processes. Compared to conventional petroleum-derived feedstocks, these new materials offer lower greenhouse gas emissions and reduced toxicity. More importantly to the companies that use chemicals in their industrial processes, they offer significantly lower costs. In contrast to the consumer market, where choosing green products usually entails paying a premium, greener is cheaper in industry. Most renewable feedstocks are produced through biological processes or thermal and chemical processes applied to cellulosic materials, such as wood, agricultural waste, or non-food plants like switchgrass – all of which are less costly than the purchase of petroleum products. According to a recent report from Pike Research, the use of green chemistry in a range of industrial activities will grow rapidly in the coming decade, offering significant direct cost savings as well as indirect savings in the form of avoiding liability for environmental and social impacts. The total amount saved, the cleantech market intelligence firm forecasts, will reach $65.5 billion by 2020. “The worldwide chemical industry is valued at around $4 trillion, so even small improvements in efficiency can have very large impacts,” says senior analyst Mackinnon Lawrence. “Just by bringing laggard companies up to the baseline standard of the industry as a whole, it’s possible to capture more than $40 billion in cost savings and avoided liabilities.” Originally developed in the 1990s, partly as a result of the passage in the United States of the Pollution Prevention Act of 1990, green chemistry is less a description of a distinct industrial segment than a way of carrying out industrial activities from design to manufacturing. The primary pathways for green chemistry, in Pike Research’s view, include waste minimization in the chemical production process, replacement of existing products with less toxic alternatives, and the shift to renewable, non-petroleum-based feedstocks. The evolution of these practices is being driven by a combination of technical, regulatory, consumer preference, and economic factors. Most notably, rapid advances in biotechnology have created powerful new toolkits for the manipulation of organisms (bacteria, yeasts, and algae) to produce industrially useful compounds with great efficiency and minimal waste. At the same time, the rising price of petroleum – critical both as a source of process energy and as a feedstock for many chemical processes – has fueled interest and investment in finding alternative, renewable feedstocks.
Transition to renewables greens the chemistry industry and solves the aff impacts- easy and cheap transition
Schilling, 10 -- Ph.D. in bioengineering from UC San Diego
(Christophe, "A Balanced Diet For The Chemical Industry," Forbes, www.forbes.com/2010/10/13/dupont-basf-feedstocks-technology-renewable-chemicals.html, accessed 10-2-12, mss)

Renewable feedstocks can transform the chemical industry and keep it in the U.S. Big sectors of the economy don't change overnight, but when preparation meets opportunity, change brings enormous value. Major companies are boosting their energy efficiency and reducing manufacturing costs in an increasingly competitive global landscape. The result is often incremental improvements to profitability and sustainability. Going further involves asking tough questions and requires rethinking long-held assumptions, technology and processes. The $3 trillion chemical industry is ripe for such a transformation. Innovators from pre-IPO startups to global powerhouses like DuPont ( DD - news - people ) are now planting the seeds for a transition that can redefine the industry and the relationship with the world and consumers. Success will be measured first and foremost by the economic benefits. The chemical industry literally creates the world around us--making materials for stronger car bumpers, stretchy spandex, bouncy running shoes, better medications, and lightweight plastics for computers, phones, bottles and more. The chemical industry thrived on the economics of the 20th century, improving our quality of life but growing totally dependent on fossil fuels. Production of modern chemicals uses 8% of hydrocarbons worldwide--mostly as raw material, or "feedstock," but also for energy used in the manufacturing process. The economics of the chemical industry and its environmental footprint depend heavily on fossil fuel-based processes. Diversifying away from fossil fuels can provide improved savings to the chemical industry and "green" a wide range of everyday products. Use a variety of renewable feedstocks to replace oil and natural gas: Recent advances in biotechnology and chemistry mean we can create more chemicals from renewable resources like sugarcane, corn, cellulosic biomass and renewably-sourced syngas. Industry leaders such as DuPont are developing bio-based chemicals like Sorona fiber, made from corn, which represents one of the fastest growing segments of the carpeting industry. Expanding the chemical industry's production inputs from fossil fuels to include a range of renewable feedstocks allows producers to adjust to local conditions and market changes. Make changes as close to the source as possible: The chemical industry produces thousands of different chemicals and materials, but most of them are made from about 50 "intermediate and basic" chemicals. If we make more sustainable versions of these 50 chemicals, especially those basic chemicals at the core of the industry, we can leverage existing infrastructure for the rest of the supply chain. We will have the broadest impact on the widest range of downstream products by working earlier in the supply chain. Turn a transition into an opportunity for lower costs: The good news for the chemical industry is that new bio-based manufacturing from renewable feedstocks should cost less, both in upfront capital investment and operating costs--if you develop the right process technology. As the current industry leaders--Dow, DuPont, BASF ( BF - news - people ) and others--invest in these new approaches, they can boost margins and competitiveness. The U.S. can be the leader in bio-based chemicals, reduce our energy dependence, and drive growth of domestic green manufacturing jobs. The most powerful innovations will put the largest chemical companies to work, leveraging their strengths. Early biofuels innovators that tried doing it on their own learned a harsh lesson before partnering with fuel companies like Shell, Chevron ( CVX - news - people ) and BP ( BP - news - people ). Joint development can convert the big chemical industry players like BASF, DuPont and Dow into clean technology leaders. But it doesn't stop there.
This internal link turns the aff- natural gas doesn’t solve the chemical industry, green chem key:
1. Environmental liability collapses the industry
Heintz, 11 -- PERI associate director and research professor
(James, Ph.D. from the University of Massachusetts, Political Economy Research Institute at the University of Massachusetts, Amherst, and Robert Pollin, PERI co-director and economics professor, "The Economic Benefits of a Green Chemical Industry in the United States: Renewing Manufacturing Jobs While Protecting Health and the Environment," 5-12-11, www.peri.umass.edu/fileadmin/pdf/other_publication_types/green_economics/Green_Chemistry_Report_FINAL.pdf, accessed 10-2-12, mss)

Shareholders may also demand better environmental performance from the corporations they finance. Poor environmental management and a lack of serious environmental innovation can harm long-run profitability and undermine the market value of the firm. This is of particular concern for companies in the chemical industry, many of which are highly dependent on equity financing and must therefore be responsive to shareholders. 73 Reputation effects are extremely important in determining the value of intangible assets. A sizeable public relations disaster can cost shareholders billions of dollars. The large number of chemicals on U.S. markets with limited information on toxicity and potential hazards represents a significant concern for shareholders who have invested in companies that produce and/or use these products. Access to better information would be of great interest to investors and such access can be guaranteed through appropriate regulatory reforms.
Green chem key to solve
Pike Research, 11 
("Green Chemistry," Industrial Biotechnology, Dec 2011, Vol 7, No 6, online.liebertpub.com/doi/pdfplus/10.1089/ind.2011.1003, accessed 10-2-12, mss)

The worldwide chemical industry is valued at approximately $3 trillion. Thus, even small improvements in efficiency can have a very large absolute impact. The greatest opportunity for near-term positive financial and environmental impact comes from waste minimizing improvements to existing, conventional chemical production processes. Pike Research estimates that it is possible to capture over $40 billion in process cost savings and avoided environmental and social liabilities just by bringing laggard companies up to the baseline standard of the chemical industry as a whole. One of the core tenets of green chemistry is the minimization of waste. In this sense, the opportunity for process improvements through the application of green chemistry is reminiscent of the lean production imperative to drive waste out of discrete manufacturing processes that has helped to transform the automobile (and other) industries. Certainly, green chemistry typically represents a significant source of cost savings. In contrast to the consumer market, where we are trained to pay a premium for green products, greener is cheaper in industry.
We control impact uniqueness- liability costs tradeoff with innovation now- only green chem solves
Borkowski, 11 -- George Washington School of Public and Environmental Health research associate (Liz, "Overhauling US Chemical Policy Will Create Jobs, Study Finds," The Pump Handle, 5-12-11, scienceblogs.com/thepumphandle/2011/12/29/overhauling-us-chemical-policy/, accessed 10-2-12, mss)

The report notes that the non-pharmaceutical chemical industry has eliminated more than 200,000 jobs over the past two decades, resulting in a 38% drop in chemical-industry employment. Essentially, the authors explain, the industry has remained profitable by cutting its costs rather than by innovating; the industry invests just 1.5% of sales in R&D (compared to 3.4% in the US manufacturing sector as a whole). The report links this trend to the regulatory climate, stating, “TSCA contributes to low R&D spending by reducing incentives for industry to innovate, since many of the existing chemicals grandfathered in under TSCA face fewer regulations.” Costs of registering and testing chemicals under the European Union’s new REACH system, which requires companies to generate and disclose information on their products’ health and environmental effects, are estimated to cost less than one percent of sales. One-time costs of this size should be doable for companies manufacturing and marketing in the US, too – and requiring such testing for all chemicals (old and new) would make investment in new, safer chemicals more attractive. While the US chemical industry isn’t putting a large share of its money into R&D, it is spending heavily on environmental abatement and lawsuits. The study reports that the chemical industry spent an estimated $5.2 billion on pollution abatement in 2005 (compared to $3.7 billion for petroleum and coal products). And companies that open themselves up to environmental lawsuits put shareholder value at risk. The report explains (references omitted): A study by Shameek Konar and Mark Cohen measured environmental performance in two ways: in terms of reported toxic releases from the Toxic Releases Inventory (TRI) and in terms of the number of pending environmental lawsuits. Controlling for other factors which determine the value of a firm’s assets, they found that the average firm, with regard to the negative impact of environmental outcomes on the firm’s market value, experienced a reduction in its market value equivalent to nine percent of the replacement value of its assets. For the chemical industry, they estimated the loss in value to be 31.2 percent of the replacement value of assets. To give a better sense of the magnitude of these effects, it is helpful to translate the percentages into dollar values. The Census Department estimates that the total assets of the non-pharmaceutical chemical industry were valued at approximately $650 billion in the third quarter of 2010. Therefore, the reduction in the value of the U.S. chemical industry due to environmental performance, using Konar and Cohen’s estimates, would be over $200 billion. Shareholders have a strong incentive to improve the environmental performance of the industry in order to boost the value of the firms in which they have invested. Switching to less-hazardous chemicals and improving efficiency can also bring more immediate savings by lowering handling and disposal costs, reducing waste, and reducing the need for non-renewable fossil-fuel inputs (which will only get more expensive as the global demand for these inputs increases). Plus, using greener chemicals can increase potential sales by meeting consumer demands and the requirements of countries with more-stringent chemical laws.
2. Human capital- only green chem solves
Goodman, 9 -- Scientific American staff
(Sara, "Green Chemistry Might Revive Science Training," Scientific American, 3-25-9, www.scientificamerican.com/article.cfm?id=green-chemistry-revives-training, accessed 10-2-12, mss)

Green Chemistry Might Revive Science Training 
Universities find that environmentally friendly chemistry draws more student interest--and could have an outsized impact on industry Slowly, the chemical industry is going green. Many companies are starting to emphasize reducing or eliminating hazardous substances to save money, reduce inefficiencies and promote their brands to consumers who favor eco-friendly products. "Industry really sees the value of 'green chemistry,'" said Julie Haack, assistant head of the University of Oregon's chemistry department. "If you want to recruit the best chemists, wouldn't it make sense to promote the opportunity to work in an environment where they can align their interest in the environment with their passion, which is chemistry?" Having employees concerned about sustainability leads to more innovative, long-term solutions, said Neil Hawkins, vice president for sustainability at Dow Chemical Co. "It's very important to us to have a pipeline of the best and the brightest students in science and technology, but that also have a broader perspective, as well, so they can understand the tradeoffs," Hawkins said. "This means balancing environmental, social and economic decisions."
Labor shortages destroy the chemical industry
ILO, 11 
(International Labour Organization, States News Service, 10-21-11, l/n, accessed 10-2-12, mss)
With respect to working conditions, the report notes long working hours as the norm in the chemical industry. Although weekly working time has been reduced in many countries over the past decade, chemical workers still worked more than 40 hours a week on average in 2008. In some countries, chemical production workers exceeded 50 hours a week. According to the report, longer working hours may be related to high pay in the industry. However, chemical workers in some emerging economies earn much less than many workers employed in other industries and service sectors. The report identifies a shortage of skilled workers and scientists as a major challenge for the chemical industry in recent years. The lack of scientists has prompted migration among developed economies, as well as between developed and developing economies. Many chemical firms are taking positive action to train workers using their own resources. Despite similar measures to increase the number of women working in the industry, their percentage remains low and chemical firms have far fewer women executives than the average in the Fortune 500 listing of manufacturing sector firms. 

[bookmark: _Toc337164520]2NC: Turns Econ/Competitiveness
Green chem is necessary and sufficient to solve manufacturing/econ/jobs/competitiveness/tech leadership
Heintz, 11 -- PERI associate director and research professor
(James, Ph.D. from the University of Massachusetts, Political Economy Research Institute at the University of Massachusetts, Amherst, and Robert Pollin, PERI co-director and economics professor, "The Economic Benefits of a Green Chemical Industry in the United States: Renewing Manufacturing Jobs While Protecting Health and the Environment," 5-12-11, www.peri.umass.edu/fileadmin/pdf/other_publication_types/green_economics/Green_Chemistry_Report_FINAL.pdf, accessed 10-2-12, mss)

This decline in employment in the U.S. chemical industry has been driven by a number of factors. Efforts to compete on the basis of labor costs have reduced job opportunities in the sector by lowering the number of workers hired to produce a given level of output. In addition, jobs have been moving off-shore. In 2008, an estimated 627,100 employees worked producing chemical products in majority-owned foreign affiliates of U.S. companies, compared to total employment within the U.S of 847,100 that same year, including non-pharmaceutical and pharmaceutical chemicals. The job-shedding trends in the chemical industry can be turned around by boosting demand for U.S. products through innovative alternatives and by increasing the job creation potential of the chemical industry. In many cases, greener alternatives generate more jobs for a given level of output. Therefore, changing the composition of production to include greener products can, in itself, create jobs. Regulatory reforms are unlikely to undermine this job creation potential. Impact assessments of the chemical regulations adopted in the European Union (REACH) have estimated that the direct costs of registering and testing chemicals were expected to be less than one percent of sales. Such costs are only incurred once for each product. The U.S. chemical industry has the capacity to absorb once-off costs of this magnitude without jeopardizing jobs. Importantly, these cost estimates do not take into account the wide-ranging benefits associated with reform. The benefits of a more sustainable chemical industry extend beyond job creation and include less pollution, better health outcomes, a stronger foundation for the long-run sustainability of the U.S. economy, technological innovation, and markets that work better for consumers, workers, investors, and businesses. RECOMMENDATIONS Three major recommendations for building a stronger chemical industry emerge out of this study: 1. Reform TSCA to create an effective new regulatory environment that reduces hazards and supports innovation and competitiveness. The reforms should require a minimum data set on all new and existing chemicals sufficient to determine safety. They should shift the burden of proof, so that industry would need to show that their chemicals are safe, instead of the EPA proving that there is harm. The unfair advantage given to chemicals grandfathered in under TSCA must end and be replaced by reforms that support innovation and provide access to information that allows consumers, downstream users, and shareholders to make better decisions without compromising fundamental safety standards. 2. Implement complementary policies to promote innovation, commercialization, and the development of human resources to create a greener and safer chemical industry. The federal government has supported innovative developments in agriculture, biotechnology, computers and the Internet. Similar support will help build a green chemical industry. Strategies include implementing policies, such as tax incentives that spur investment in sustainable chemistry, support green chemistry education, and scale up public support for technological innovation. Government programs can facilitate coordination between industry, academic researchers, and innovative managers, critical for the successful development and transfer of technologies. 3. Disseminate environmental and healthrelated information on the chemical industry as widely as possible to improve the choices available to consumers, workers, downstream users, and investors and to mobilize investment in emerging opportunities. If new markets and investment opportunities are to be realized, consumers, workers, and businesses need as much information as possible on the ongoing environmental damage and health hazards associated with all chemicals and the possibilities that exist to develop alternatives. TSCA reforms should also insure that the relevant information generated by better regulations is readily accessible and disseminated as widely as possible. Each year, the U.S. economy produces over 27 trillion pounds of chemicals, or about 86,000 pounds per person. 1 By 2050, the volume of chemicals produced and consumed worldwide is expected to more than triple. 2 Chemicals are used in the production of most goods made in the U.S. — they are present in the commodities we import, and every day we use a wide array of chemical products, from paint to cosmetics to pharmaceuticals. The chemical industry remains a cornerstone of American manufacturing and is connected to numerous jobs throughout the U.S. Approximately 4.2 million jobs in the economy are directly or indirectly linked to the productive activities of the chemical industry. 3 Despite the critical role chemicals play in the economy and in our lives, the level of understanding about their characteristics and the hazards they pose is generally low. Health problems are increasingly linked to chemical exposure, tests reveal that chemicals are accumulating in our bodies, and the negative consequences for the environment are becoming increasingly clear. Moreover, the vast majority of chemicals on which we rely today depend on fossil fuels as a basic input. In addition to the environmental problems associated with fossil fuels as non-renewable, carbon-emitting resources, global energy markets have been highly unstable for much of the past generation, and this is likely to continue for the foreseeable future. The growing awareness of the long-run consequences of greenhouse gases for climate change has driven economic dynamics and policy choices that are opening up new markets and generating job-creating investments in clean energy. Similar changes are unfolding with regard to the production and use of chemicals. Efforts to move the chemical industry onto a more sustainable path — by eliminating hazards, reducing waste, and developing innovative products — will unleash similar economic forces that can create new economic opportunities and generate jobs in the U.S. economy. New opportunities already exist. They involve the production of safer, more sustainable, and greener chemical products. In this context, the need for regulatory reform has become more pronounced. The Toxic Substances Control Act (TSCA), passed in 1976, is now outdated. In the absence of reform, individual states have adopted their own legislation. Other countries and regions, including the EU and other important markets, have already adopted new regulations for their chemical products or are quickly moving to do so. As consumers and businesses demand more information and greater disclosure of the potential hazards posed by the chemicals, this creates important growth opportunities for the chemical industry, but at the same time requires the industry to move quickly to take advantage of these promising possibilities. The aim of this study is to examine the current state of the U.S. chemical industry and to consider opportunities for creating a greener and safer industry in the coming years. Building a green chemical industry can, in turn, serve as a foundation for U.S. manufacturing sector moving forward, and thereby, as a basis for maintaining and expanding millions of high-quality jobs throughout the country. Reforming the existing regulatory structure tied to TSCA is integral to achieving a successful transition to a green chemical industry, along with policies to support innovation and competitiveness. As such, this study considers in depth the ways in which regulatory reform supports innovation and sustainable growth. The study is organized as follows. Section 2 provides an overview of the current state of the U.S. chemical industry, with particular emphasis on changes in global markets, recent employment trends, and sustainable alternatives. Section 3 documents the emerging opportunities and challenges facing the chemical industry, including new regulations and proposals for reform. Two concerns over the direction of reform involve maintaining the industry’s global competitiveness and capacity for innovation. Sections 4 and 5 examine the issues of competitiveness and innovation. Section 6 returns to the question of employment opportunities, focusing in particular on the issue of how a transition to a green chemicals industry can be an engine of job creation for the U.S. economy. Section 7 concludes the study by outlining the study’s main recommendations. The chemical industry plays a critical role in sustaining U.S. manufacturing and supporting the U.S. economy. Employment in the U.S. chemical industry has declined sharply in the last 20 years. To remain a source of relatively high-quality manufacturing jobs, the U.S. chemical industry must ensure better access to growing global demand for safer chemical products, and take advantage of new markets through on-going innovation. The U.S. remains the world’s largest producer of chemical products and competes in both domestic and global markets. Yet demand for U.S. chemical products lags global growth in demand. The potential for future development of safer and greener chemistry will support U.S. global competitiveness and will help sustain U.S. manufacturing into the 21st century while preventing further erosion of good jobs. The chemical industry is a crucial segment within the overall operations of the U.S. economy. This remains true even while — or perhaps especially while — pressures have increased from global competition. Keeping the domestic chemical industry vibrant must be a priority for maintaining a healthy manufacturing sector in the U.S. economy. In 2009, the chemical and plastics industries directly contributed $273 billion to the U.S. economy, as measured by gross domestic product or GDP. This represents over 17 percent of the total contribution to GDP of all U.S. manufacturing businesses. If we include petroleum products in a broader measure of activities related to chemical manufacturing, the total rises to over $390 billion. This represents 25 percent of the total contribution of the manufacturing sector as a whole. 4 These figures refer to chemical, plastics, and petroleum product manufacturing that takes place within the U.S., regardless of who owns the production facilities. At the same time, these numbers only begin to illustrate the centrality of the chemical industry to the U.S. economy. Chemical products are important inputs used by goods-producing sectors and many services, such as healthcare. It is hard to identify any product produced in the U.S. that does not use some input produced by the chemical industry. The American Chemistry Council (ACC), the national trade association for chemical manufacturers, estimates that 96 percent of U.S. manufactured goods directly use some product from the chemical industry. According to estimates produced by the ACC, businesses dependent on the chemical industry — defined as industries which spend more than five percent of their input purchases on chemical products — account for approximately one-quarter of the U.S. GDP, or $3.6 trillion. 5 The chemical industry, including plastics and petroleum products, is critical to sustaining U.S. manufacturing. Table 1 shows the average annual growth rate of selected manufacturing sectors from 1991 to 2009. 6 Growth is measured in terms of the expansion of each sector’s contribution to GDP. With the exception of computer and related products, the chemical and petroleum products industries experienced the fastest growth in the manufacturing sector over the past two decades. Petroleum and coal products grew nearly 10 percent per year, while chemical products grew at four percent. The plastic products sector had lower growth rates, around 2.4 percent per year. Manufacturing overall maintained an average annual growth rate of 3.1 percent between 1991 and 2008. While production in these sectors has been growing at a healthy rate, employment has fallen in much of the chemical and plastics industries. Figure 1 shows the trend in employment in the chemical, plastics, and petroleum products industries from 1992 to 2010. Pharmaceutical employment is shown separately from non-pharmaceutical chemicals. As we see in Figure 1, the largest employer in the sector overall has been plastic products and the next largest has been nonpharmaceutical chemicals (excluding plastic and petroleum products). However, both of these sub-sectors have experienced sharp declines in employment between 1992 and 2010. Employment in both subsectors was about 807,000 in early 1992. But plastics employment fell to around 626,000 by the end of 2010, after having risen to nearly one million around 2000 — a drop of 22 percent between 1992 and 2010. With non-pharmaceutical chemicals, the decline was steady, reaching a low of about 504,000 by the end of 2010 — a 38 percent reduction from 1992 to 2010. The pharmaceutical subsector is the only one showing net gains in employment over this period, from 220,000 in early 1992 to approximately 273,000 by the end of 2010 — an increase of 24 percent. But clearly, even with the employment expansion in pharmaceuticals, the level of employment there remains well less than half of that in plastics or non-pharmaceuticals. In fact, in considering the relationship between growth in output and employment more formally, between 1992 and 2010, every 1 percent increase in the output of nonpharmaceutical chemicals was associated with a 1 percent decline in the number of jobs. For the pharmaceutical industry, the employment dynamics are different. A 1 percent increase in the output of pharmaceuticals was associated with a 0.6 percent gain in the number of jobs. 7 Why would employment fall when output is growing in non-pharmaceutical chemicals? The simple answer is that sales have not kept pace with productivity improvements. If labor productivity rises faster than the size of the market for U.S. chemicals, fewer workers are needed to produce a given level of output. This implies that if the chemical industry is to remain a significant source of relatively high-quality manufacturing jobs, it must insure that the industry has access to growing global demand and takes advantage of new markets through on-going innovation. The potential consequences of these trends for future employment in the chemical industry could be severe. If we assume that the trends continue with regard to the U.S. share of the global market and the number of jobs generated for a given amount of output, then more than 230,000 additional jobs would be lost from non-pharmaceutical chemicals by 2030 compared to average employment levels at the end of 2010 — nearly cutting the total number of jobs in half. 8 Figure 2 compares total employment in non-pharmaceutical chemicals at the beginning of 1992 with total employment at the end of 2010 and projected employment in 2030 if these trends continue. These job losses would occur despite expectations that global production of chemicals will expand by 4.5 percent on average each year over the next decade. 9 In addition, Figure 3 shows the state-by-state distribution of jobs losses by 2030. 10 As we show in this report, the successful development of a greener and safer chemical industry will counteract these job losses.
Green chem secures US competitiveness- the alternative crushes the US chemical industry
Heintz, 11 -- PERI associate director and research professor
(James, Ph.D. from the University of Massachusetts, Political Economy Research Institute at the University of Massachusetts, Amherst, and Robert Pollin, PERI co-director and economics professor, "The Economic Benefits of a Green Chemical Industry in the United States: Renewing Manufacturing Jobs While Protecting Health and the Environment," 5-12-11, www.peri.umass.edu/fileadmin/pdf/other_publication_types/green_economics/Green_Chemistry_Report_FINAL.pdf, accessed 10-2-12, mss)

Some areas of green chemistry — such as bio-based chemicals — reinforce linkages in the domestic economy. An expansion of these activities strengthens domestic economic activity and improves employment outcomes — both within and outside of the chemicals sector. The potential for exploiting these linkages remains high in the U.S. with a substantial agricultural sector that generates significant non-food biomass. A recent assessment by the USDA confirmed that the U.S. agricultural and forestry sectors would be able to supply significant biomass in the future to help meet the needs of an expanding domestic bio-based chemical industry without diverting commercial cropland from traditional food production. 134 As shown earlier, shifting 20 percent of current plastics production into bioplastics would create a net 104,000 jobs in the U.S. economy. 135 As discussed previously, the development of a sustainable chemical industry requires the close interaction of academic researchers, industrial producers, and government institutions. If the U.S. were to prioritize the development of green chemistry — by strengthening education and research capacity in universities and domestic research institutions, facilitating technology transfer and commercialization, and insuring that the incentives are right — it could facilitate the development of innovative “clusters” of complementary activities, anchored in domestic institutions and businesses. Such cluster strategies have been used effectively to create jobs throughout the U.S. 136 Moreover, high-quality human resources will be needed to take advantage of these opportunities to increase competitiveness. Investment in the education of the next generation of green chemists and chemical engineers will help to tie the source of future competitiveness to the domestic economy. All of these factors contribute to linking productive activities and employment to the domestic economy and counteract the push towards off-shoring. Of course, production will likely continue to be globalized and the development of green chemistry, in itself, will not reverse this broader trend. However, it is important to consider what would happen if the U.S. chemical industry does not transform itself. It will continue to favor older chemicals to innovative products. It will increasingly be shut out of important markets, specifically countries with modern regulatory regimes. And it will continue to try to compete primarily on the basis of costs. Under these conditions, the incentives to rapidly expand overseas production will become stronger over time, off-shoring will continue to grow, and manufacturing jobs in the chemical industry will continue to disappear.
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Deterrence is sufficient in the status quo – primacy is a paper tiger 
Bin 06 (Li Bin, a Chinese physicist, works on arms control and international security, professor of the Department of International Relations and Institute of International Studies, Tsinghua University, directs the Arms Control Program at Tsinghua University, 2006, “Paper Tiger with Whitened Teeth”, Issue 4, http://www.chinasecurity.us/index.php?option=com_content&view=article&id=213&Itemid=8&lang=zh)

The Lieber and Press paper also raises the concern that China might use nuclear weapons to destroy American cities if the United States supports the separatists in Taiwan in a war for separation, a suggestion which arose from a Chinese military scholar.6 In fact, a more accurate interpretation of this comment is that China could extend its nuclear deterrence to dissuade mass conventional attack from the United States in a Sino-U.S. war over Taiwan. The idea is that China could compensate for its conventional inferiority vis-à-vis the United States by adding the influence of nuclear weapons. However, the United States should not be concerned about this for two reasons. First, China’s leaders fully understand that nuclear weapons are a paper tiger in this kind of conventional conflict. No matter who is defeated in conventional war (if it ever came to that), neither China nor the United States would be able to alter the outcome using nuclear weapons. The second reason is that to deter a nuclear attack (minimum deterrence) does not require nuclear primacy. A retaliatory nuclear force larger than the base criterion described by Robert McNamara should be sufficient for this purpose.7 The coercive power of minimum nuclear deterrence (deterring others from using nuclear weapons) has been held by the United States for over half a century. If the United States would achieve nuclear primacy today, it would make little contribution to the U.S. minimum nuclear deterrence. 

History proves 
Blair and Yali 06 [Bruce G. Blair, President of the World Security Institute, author of numerous articles and books on security issues including the Logic of Accidental Nuclear War and Global Zero Alert for Nuclear Forces, and Chen Yali, editor in chief of Washington Observer, a Program Manager of Chen Shi China Research Group, Autumn 2006, “The Fallacy of Nuclear Primacy”, pp. 51-77, World Security Institute, http://www.wsichina.org/cs4_4.pdf.]

All sides all but ignored the theoretical first strike capability of the United States during the past 15 years (and much longer in the case of China). This history is not a perfect crucible for testing all of the professors’ hypotheses, but the preponderance of evidence so far refutes their argument.
What this recent history really seems to be suggesting is that U.S. nuclear primacy is an academic artifice that was and is practically useless for understanding America’s relations with other nuclear powers. Nuclear primacy in modern times offers no exploitable political leverage. Russia and China appear quite confident in their deterrent arsenals in spite of the lopsided U.S. advantage estimated by models of nuclear war.

Can’t solve irrational actors
Blair and Yali 06 –[Bruce G. Blair, President of the World Security Institute, author of numerous articles and books on security issues including the Logic of Accidental Nuclear War and Global Zero Alert for Nuclear Forces, and Chen Yali, editor in chief of Washington Observer, a Program Manager of Chen Shi China Research Group, Autumn 2006, “The Fallacy of Nuclear Primacy”, pp. 51-77, World Security Institute, http://www.wsichina.org/cs4_4.pdf.]

In all calculations of nuclear primacy and deterrence, the players are assumed to be rational. However, rational actors might lapse into irrational behavior in readily imaginable ways that are completely obtuse to the nuclear primacy framework. The obvious scenario in this regard concerns the defeat of China’s military force in a potential Taiwan conflict. The Taiwan issue has been a core national interest of China, one that arouses such fervent emotions throughout the country that irrational behavior in its use of nuclear weapons cannot be ruled out. 

